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A revised memorandum of understanding with the ICAC relating to the execution of search warrants on members' premises

Terms of reference

1. That this House notes the revised draft ‘Memorandum of Understanding on the execution of
search warrants on the premises of Members of the New South Wales Parliament between the
Commissioner of the Independent Commission Against Corruption, the President of the
Legislative Council and the Speaker of the Legislative Assembly’ tabled by the President on
Tuesday 16 September 2014.

2. That the Privileges Committee inquire into and report on the provisions of the revised draft
Memorandum of Understanding.

3. That the Committee report by Thursday 6 November 2014.
4. That a message be forwarded to the Legislative Assembly informing it of the terms of reference
agreed to by the House.
These terms of reference were referred to the Committee by the House on Wednesday 17 September
2014.
On Thursday 6 November the House further resolved:
That the reporting date for the Privileges Committee’s inquiry into a revised memorandum of

understanding with the ICAC relating to the execution of search warrants on members’ premises
be extended to Tuesday 11 November 2014.

iv Report 71 - November 2014



PRIVILEGES COMMITTEE

Committee membership

The Hon Trevor Khan MLC The Nationals Chair
The Hon Amanda Fazio MLC Australian Labor Party Deputy Chair
The Hon David Clarke MLC Liberal Party
The Hon Jenny Gardiner MLC The Nationals
The Hon Natasha Maclaren-Jones ML.C Liberal Party
Revd the Hon Fred Nile MLC Christian Democratic Party
(Fred Nile Group)
The Hon Peter Primrose MLLC Australian Labor Party

Report 71 - November 2014 v



LEGISLATIVE COUNCIL

A revised memorandum of understanding with the ICAC relating to the execution of search warrants on members' premises

Table of contents

Summary of recommendations viii
Chapter 1 Introduction 1
Procedures for the execution of search warrants on members’ premises in
New South Wales 1
Memorandum of Understanding with the ICAC, 2009 1
Memorandum of Understanding with the New South Wales Police dated 2010
Establishment of this inquiry 3
Chapter 2 The revised draft Memorandum of Understanding with the ICAC 5
Overview 5
Procedures for executing search warrants under the revised draft
Memorandum 5
Introductory matters (paragraphs 1-4) 6
Execution of search warrants at Parliament House (paragraph 5) 7
Execution of warrants in members’ premises not at Parliament House (paragraph 6) 8
Where the member did not have an opportunity to claim privilege before items were
seized (paragraph 7) 8
Removal of items for examination to determine whether they should be seized
(paragraph 8) 9
Comment 11
Appendix 1 Current Memorandum of Understanding with the ICAC, December 2009 15
Appendix 2 Memorandum of Understanding with the Police, November 2010 47
Appendix 3 Revised draft Memorandum of Understanding with the ICAC, September 2014
56
Appendix 4 Minutes 69

vi Report 71 - November 2014



PRIVILEGES COMMITTEE

Chair’s foreword

This is the sixth inquiry by the Privileges Committee concerning the execution of search warrants on
the premises of members of Parliament. The eatlier inquiries concerned the execution of a search
warrant on the office of a member of the Legislative Council (2003, 2004), a draft protocol for the
execution of search warrants by law enforcement and investigative agencies (2006), a Memorandum of
Understanding with the Independent Committee Against Corruption (ICAC) concerning the execution
of search warrants on members’ offices at Parliament House (2009) and a Memorandum of
Understanding with the New South Wales Police concerning the execution of search warrants on
members’ premises generally including those outside Parliament House (2010).

In this inquiry the Committee examined a revised draft of the Memorandum of Understanding with the
ICAC developed through negotiations between the Clerks of both Houses of Parliament and the ICAC
and tabled by the President of the Legislative Council in the House in September 2014. The revised
draft extends beyond the execution of search warrants at Parliament House to include any premises
occupied or used by a member. It also includes new procedures which enable a member who was not
present at the execution of a warrant to make a claim of parliamentary privilege over items that have
been seized and enables a member to claim parliamentary privilege over items which have been
removed by an ICAC officer for examination at another location to determine whether they may be
seized under a warrant.

The Committee supports the proposed new procedures but recommends changes to the proposed
timeframes within which members may make claims of parliamentary privilege where items have been
seized or removed for examination from one working day to three working days. Subject to this
change, the Committee recommends that the revised draft Memorandum be formally adopted.

I thank the other members of the Committee for their contributions to this inquiry and also thank the
Committee Secretariat for its support.

The Hon Trevor Khan MIL.C
Chair

Report 71 - November 2014 vil



LEGISLATIVE COUNCIL

A revised memorandum of understanding with the ICAC relating to the execution of search warrants on members' premises

Summary of recommendations

Recommendation 1 13
That the revised draft Memorandum of Understanding with the Commissioner of the ICAC be
amended by:

o replacing ‘one working day’ with ‘three working days’ in paragraphs 7(a) and 8(e)
. replacing ‘one working day’ with ‘two working days’ in paragraph 8(a)
. replacing ‘that working day’ with ‘the two working days’ in paragraph 8(a)

Recommendation 2 14
That the House resolve that the President join with the Speaker in entering into the revised draft
Memorandum of Understanding with the Commissioner of the ICAC, as amended in accordance
with Recommendation 1.

Recommendation 3 14
That the House send a message to the Legislative Assembly requesting the Assembly to authorise
the Speaker to join with the President in entering into the revised draft Memorandum of
Understanding with the Commissioner of the ICAC, as amended in accordance with
Recommendation 1.
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Chapter1  Introduction

A search warrant, if otherwise valid, can be executed in premises occupied or used by a member of
Parliament including at Parliament House. However, documents and other material in the possession of
a member are immune from seizure if their compulsory disclosure would involve impermissible inquiry
into ‘proceedings in Parliament’ under Article 9 of the Bill of Rights 1689."' To ensure that such material
is not seized in practice, procedures have been developed for the execution of search warrants in
members’ premises in various jurisdictions, including New South Wales.

This chapter outlines the procedures for the execution of search warrants on members’ premises which
apply in New South Wales and the establishment of the current inquiry which concerns revised draft
procedures for the execution of search warrants by the Independent Commission Against Corruption

(ICAC).

Procedures for the execution of search warrants on members’ premises in New
South Wales

Memorandum of Understanding with the ICAC dated 2009

1.1 The first attempt to regulate the execution of search warrants in members’ premises in New
South Wales was made in response to a case in 2003 in which documents were seized under a
warrant from the parliamentary office of a member of the Legislative Council, the Hon Peter
Breen, by officers from the ICAC. In that case, following two inquiries by the Privileges
Committee,” the Legislative Council ultimately found that some of the documents which had
been seized by the ICAC officers under the warrant were within the scope of ‘proceedings in
Parliament’ and thus protected by parliamentary privilege and ordered that those documents
be returned to Mr Breen.

1.2 In 2000, in response to the case involving Mr Breen, the Privileges Committee recommended
the adoption of a protocol for the execution of search warrants on members’ offices by law
enforcement agencies and investigatory bodies.” The recommended protocol included
procedures to be followed where a member claims that documents in his or her possession are
immune from seizure by virtue of patliamentary privilege and the investigating agency disputes
that claim, and included criteria to be applied to determine whether the documents form part
of ‘proceedings in Parliament’. It also provided for the validity of disputed privilege claims to
be determined by the House.

1 Article 9 applies in New South Wales by virtue of section 6 and schedule 2 of the Imperial Acts
Application Act 1969 INSW).

2 Standing Committee on Parliamentary Privilege and Ethics, New South Wales Legislative Council,
Parliamentary privilege and seizure of documents by ICAC, Report No. 25, December 2003; Standing
Committee on Parliamentary Privilege and Ethics, New South Wales Legislative Council,
Parliamentary privilege and seizure of documents by ICAC No. 2, Report No. 28, March 2004.

3 Privileges Committee, New South Wales Legislative Council, Protocol for execution of search warrants on
members' gffices, Report No. 33, February 2000.
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1.3

1.4

1.5

1.6

1.7

Before the Legislative Council had responded to the Committee’s report the ICAC itself
adopted revised procedures for the execution of search warrants on members’ offices largely
based on the Committee’s recommended protocol. The revised procedures were documented
in section 10 of Procedure 9 of the ICAC’s Operations Manual. Section 10 of Procedure 9 did
not include every aspect of the Committee’s recommended protocol and in particular did not
include the criteria for determining whether documents are within the scope of ‘proceedings
in Parliament’. However, it did include an express acknowledgement that where the ICAC
disputes a claim of privilege the issue is to be determined by the House.

Some years later, in 2009, in evidence to the joint patrliamentary Committee on the
Independent Commission Against Corruption, the ICAC suggested that it did not support the
criteria for determining whether documents are within the scope of ‘proceedings in
Parliament’ adopted in the protocol recommended by the Privileges Committee in 2006 and
would consider seeking judicial review if it disagreed with the House’s determination on a
disputed privilege claim. In response to this evidence the Legislative Council referred an
inquiry to the Privileges Committee concerning the development of an appropriate
memorandum of understanding with the ICAC on the execution of search warrants on
members’ offices at Parliament House.

In its report on that inquiry the Privileges Committee noted that there were differences of
views between the ICAC and the Committee concerning issues relating to the determination
of privilege claims which had come to light in the evidence to the Committee on the ICAC.
However, the Committee also noted that the ICAC’s views on such matters were not reflected
in section 10 of Procedure 9 of its Operations Manual which as noted was based on the
Committee’s own recommendation. As the adoption of that protocol represented such an
advance on the process which had been followed by the ICAC in the case involving Mr Breen,
the Committee recommended that a memorandum of understanding be entered into for the

execution of search warrants on members’ Parliament House offices incorporating Procedure
9 of the ICAC’s Operations Manual.!

The Legislative Council subsequently authorised the President to enter into the memorandum
of understanding recommended by the Privileges Committee and sent a message to the
Assembly requesting it to authorise the Speaker to do the same. The Assembly agreed to the
Council’s request following a report by its Standing Committee on Parliamentary Privilege and
Ethics.”

In December 2009 the Presiding Officers and the ICAC Commissioner entered into the
recommended memorandum of understanding, which provides that the agreed process for
executing search warrants on the Parliament House offices of members is that contained in
Procedure 9 of the ICAC’s Operations Manual. The President tabled the Memorandum of
Understanding with the ICAC in the House in May 2011.° A copy of the Memorandum of
Understanding is provided at Appendix 1.

w

Privileges Committee, New South Wales Legislative Council, A memorandum of understanding with the
ICAC relating to the execution of search warrants on members’ offices, Report 47, November 2009.

Standing Committee on Parliamentary Privilege and Ethics, New South Wales Legislative
Assembly, Report on a memorandum of understanding with the Independent Commission Against Corruption
relating to the execution of search warrants on the Parliament House offices of members, November 2009.

Minutes, Legislative Council, 5 May 2011, p 54.
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Memorandum of Understanding with the New South Wales Police dated 2010

Following on from the adoption of a Memorandum of Understanding with the ICAC in 2009,
in 2010 each House of Parliament referred an inquiry to its privileges committee to consider
the development of a memorandum of understanding on the execution of search warrants on
the premises of members with the New South Wales Police and any other relevant agencies.

In its report on that inquiry the Legislative Council Privileges Committee recommended the
adoption of a memorandum of understanding concerning the execution search warrants by
the New South Wales Police, but did not consider it necessary to recommend the adoption of
a similar memorandum with other agencies at that time.” This approach was also
recommended by the Legislative Assembly Privileges and Ethics Committee in its report.”

Each House subsequently authorised its Presiding Officer to enter into the recommended
memorandum with the Police, which was signed by the Presiding Officers and the
Commissioner of Police in November 2010. The Memorandum of Understanding was later
tabled by the President in the House.” A copy of the Memorandum is provided at Appendix 2.

The Memorandum of Understanding with the Police is based on the 2009 Memorandum with
the ICAC and additional provisions drawn from the Memorandum of Understanding between
the Commonwealth Government and the Presiding Officers of the Commonwealth
Parliament concerning the execution of search warrants on premises occupied by members of
the federal Parliament entered into in 2005." Notably, unlike the Memorandum with the
ICAC, the Memorandum with the Police covers all premises occupied by members including
the Parliament House office of a member, the ministerial office of a member (if applicable),
the electorate office of a member and a member’s residence, and includes procedures for
executing search warrants on non-Parliament House premises as well as parliamentary offices.

Establishment of this inquiry

1.12

1.13

During 2013 the ICAC executed search warrants on the home and electorate offices of a
former member of the Legislative Assembly and the electorate offices of a number of sitting
members. The execution of these search warrants was not covered by the current
Memorandum of Understanding with the ICAC which, as noted, only extends to the
execution of search warrants on members’ offices at Parliament House.

In 2014 the President and the Speaker authorised the Clerks to enter into discussions with the
ICAC with a view to developing a revised Memorandum of Understanding based on the form

Privileges Committee, New South Wales Legislative Council, A memorandum of understanding with the
NSW Police Force relating to the execution of search warrants on members’ premises, Report 53, September
2010.

Standing Committee on Parliamentary Privilege and Ethics, New South Wales Legislative Assembly
Report on a memorandum of understanding with the NSW Police relating to the execution of search warrants on
members’ premises, October 2010.

Minutes, Legislative Council, 5 May 2011, p 54.

Memorandum of understanding on the execution of search warrants in the premises of members of Parliament between

the Attorney-General, the Minister for Justice and Customs, the Speaker of the House of Representatives and the
President of the Senate, 2005.
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1.14

1.15

1.16

1.17

of the 2010 Memorandum of Understanding with the Police covering not only the Parliament
House offices of members but also other premises used and occupied by members including
the electorate offices of members of the Legislative Assembly."'

On 16 September 2014 the President tabled in the Legislative Council a revised draft
memorandum of understanding developed through those discussions together with an
exchange of correspondence between the Presiding Officers and the ICAC Commissioner."
In that correspondence the Presiding Officers and the ICAC Commissioner agreed that it
would be appropriate for the draft memorandum of understanding to be tabled in each House
and referred to the respective privileges committees of the Houses for inquiry and report. A
copy of the revised draft Memorandum of Understanding with the ICAC is provided at
Appendix 3.

On 17 September 2014 the Speaker tabled the revised draft memorandum of understanding
with the ICAC in the Legislative Assembly. On the same day the Legislative Assembly
referred terms of reference to its Standing Committee on Parliamentary Privilege and Ethics
to inquire into and report on the revised draft and sent a message to the Legislative Council
informing it of those terms."

Following receipt of the message from the Legislative Assembly, the Legislative Council
referred similar terms of reference to its Privileges Committee, on the motion of the Leader of
the Government in the Council and Leader of the House, the Hon Duncan Gay.'* The terms
of reference for the inquiry are shown on page iv of this report. On 6 November 2014 the
House resolved that the reporting date for the inquiry be extended to Tuesday 11 November
2014."

The following chapter of this report examines the provisions of the revised draft
memorandum of understanding with the ICAC.

Hansard, Legislative Council, 16 September 2014, p 4.

Minutes, Legislative Council, 16 September 2014, pp 71-72; Hansard, Legislative Council, 16
September 2014, p 4.

Minutes, Legislative Council, 17 September 2014, p 81.
Minutes, Legislative Council, 17 September 2014, p 89.
Minutes, Legislative Council, 6 November 2014, p 244.
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Chapter 2 The revised draft Memorandum of

Understanding with the ICAC

This chapter examines the provisions of the revised draft Memorandum of Understanding with the
ICAC referred to in the terms of reference for this inquiry and notes the key variations from the
current Memorandum of Understanding with the ICAC entered into in 2009. The chapter concludes
with a recommendation that the revised draft Memorandum be adopted.

Ovetrview

21

2.2

The current Memorandum of Understanding with the ICAC contains a number of formal
sections, such as a preamble and procedures for varying and revoking the Memorandum, and
a substantive operative provision.'® The key formal section is the preamble which provides
that the Memorandum applies to the execution of search warrants on members’ offices at
Parliament House. The substantive section provides that the agreed process for the execution
of search warrants on members’ premises is ‘spelt out in the attached Procedure 9 of the
ICAC’s Operations Manual entitled “Procedures for obtaining and executing search

warrants’.!”

The revised draft Memorandum also contains formal sections and a substantive provision.'®
The main innovation in the formal sections lies in the preamble which no longer limits the
operation of the Memorandum to members’ Parliament House offices but extends to other
premises used or occupied by members including the ministerial office, electorate office or
residence of the member. The substantive provision omits the current reference to the ICAC’s
Operations Manual and instead provides that the agreed process for the execution of a search
warrant is ‘spelt out in the attached “Procedures for the execution of search warrants in the

premises of members of the New South Wales Parliament”.”

Procedures for executing search warrants under the revised draft Memorandum

2.3

The ‘Procedures for the execution of search warrants in the premises of members of the New
South Wales Parliament” attached to the revised draft Memorandum comprise eight sections
which concern introductory matters (sections 1-4), the process to be followed for the
execution of search warrants on members’ Parliament House offices (section 5), the process
to be followed for the execution of search warrants on members’ premises not at Parliament

Memorandum of Understanding on the execution of search warrants in the Parliament House office of members of the
New South Wales Parliament between the Commissioner of the Independent Commission Against Corruption and
the President of the Legislative Council and the Speaker of the 1egislative Assembly, December 2009, tabled by
the President in the Legislative Council on 5 May 2011, Minutes, 5 May 2011, p 54.

Section 2, ‘Execution of search warrants’.

Revised draft Memorandum of Understanding on the execution of search warrants in the premises of members of
the New South Wales Parliament between the Commissioner of the Independent Commission Against Corruption,
the President of the Legislative Council and the Speaker of the 1egislative Assembly, tabled by the President in
the Legislative Council on 16 September 2014, Minutes, 16 September 2014, pp 71-72 (hereafter
referred to as the ‘Revised draft Memorandum’).

Section 2, ‘Execution of search warrants’.
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2.4

2.5

House (section 6) and certain new processes which apply whether a search warrant is executed
at Parliament House or elsewhere (sections 7 and 8).

Introductory matters (sections 1-4)

Section 1 includes an acknowledgement that the documents and things with respect to which
parliamentary privilege may be claimed include ‘electronic documents’. Under the current
Memorandum with the ICAC such documents are captured due to the definition of
‘document’ in the Interpretation Act 1987% but the issue is not expressly acknowledged in the
terms of the Memorandum itself.

Sections 2 to 4 are modelled on the introductory sections of the procedures attached to the
Memorandum of Understanding with the New South Wales Police” which in turn are
modelled on the procedures attached to the Memorandum of Understanding between the
Commonwealth Parliament and the Australian Federal Police concerning the execution of
search warrants on the premises occupied by members of the federal Parliament.”” Under
these sections:

o the agreed procedures for the execution of search warrants on members’ premises are to
apply to members’ Parliament House offices, ministerial offices, electorate offices and
‘any other premises used by a member for private or official purposes at which the
ICAC has reason to suspect that material covered by parliamentary privilege may be
located’ (section 2)

. the legal framework for the execution of search warrants on members’ premises
including the nature of parliamentary privilege is described in some detail (section 3)

o certain preliminary procedures are to be observed before a warrant is executed on the
premises of a member, namely, the warrant is to be approved by the Commissioner, or
Deputy Commissioner in the Commissioner’s absence, and drafted with care to ensure
it does not cover a wider range of documents that is necessary to advance the relevant
investigation (section 4).

20

21

22

Under section 21 of the Interpretation Act 1987, ‘document” means ‘any record of information’,
including: ‘(a) anything on which there is writing, or (b) anything on which there are marks, figures,
symbols or perforations having a meaning for persons qualified to interpret them, or (c) anything
from which sounds, images or writings can be reproduced with or without the aid of anything else,
or (d) a map, plan, drawing or photograph’.

Memorandum of Understanding on the execution of search warrants in the premises of members of the New South Wales
Parliament between the Commissioner of Police, the President of the Legislative Council and the Speaker of the Legislative
Assembly, November 2010, tabled by the President in the Legislative Council on 5 May 2011 (Minutes, 5
May 2011, p 54), Attachment, ‘Procedures for the execution of search warrants in the premises of
members of the New South Wales Patliament’, paragraph 2 (“Application of these procedures’),
section 3 (‘Parliamentary privilege’), paragraph 4 (‘Procedure prior to obtaining a search warrant’).

Memorandum of understanding on the execution of search warrants in the premises of members of Parliament between
the Attorney-General, the Minister for Justice and Customs, the Speaker of the House of Representatives and the
President of the Senate, dated 2005, Annexure A, National Guideline for the Execution of Search Warrants
where Parliamentary Privilege may be involved, section 2 (‘Legal background’), section 4 ‘Application of
the guideline’, section 5.1 (‘Procedure prior to obtaining a search warrant’).
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Execution of search warrants at Parliament House (section 5)

Section 5 sets out the process to be followed for the execution of search warrants on
members’ Parliament House offices. It is in similar terms to section 10 of Procedure 9 of the
ICAC’s Operations Manual which is attached to the current Memorandum with the ICAC.> A
similar process also applies under the Memorandum of Understanding for the execution of
search warrants by the New South Wales Police.”

Like the existing Memoranda with the ICAC and the Police, section 5 includes provisions
concerning the notification of the Presiding Officer of the proposed execution of the warrant,
the presence of the member or his or her staff during the search, opportunities for the
member to seek legal advice and claim parliamentary privilege, and the handling of disputed
privilege claims.

Section 5 also includes new procedures concerning the role of parliamentary officials in
relation to the search and the handling of electronic material. Under those procedures:

. The Presiding Officer or other parliamentary officer who is notified of the proposed
execution of the warrant is not to advise the member concerned unless the Executive

Director, Legal, of the ICAC has agreed (section 5(c)).”

. The Clerk is to ensure the ‘forensic integrity’ of items subject to a claim of privilege so
they are not lost, damaged, altered or destroyed (section 5(k)).*

o Where the ICAC contests a claim of privilege and the relevant material is stored on an
electronic device a forensic image of the device or a forensic report of its contents is to
be prepared by a suitably qualified person agreed to by the Clerk and the ICAC and the
image or report is to be examined in relation to the claim rather than the device itself
(section 5(0)). If after examination only some of the contents of the device are identified
as within the scope of parliamentary proceedings the balance of the contents are to be
copied from the imaged device onto another storage medium or a copy of the report
redacting the privileged material is to be prepared and the image or copy of the report as
relevant is to be provided to the ICAC (section 5(q)).

23

24

25

26

See ICAC, Operations Manual, Procedure 9, ‘Procedures for obtaining and executing search watrants,
22 July 2009, pp 16-17, section 10, ‘Execution on patliamentary office’.

Memorandum of Understanding on the execution of search warrants in the premises of members of the New South Wales
Parliament between the Commissioner of Police, the President of the Legislative Council and the Speaker of the 1egislative
Assembly, November 2010, tabled by the President in the Legislative Council on 5 May 2011 (Minutes, 5
May 2011, p 54), Attachment, ‘Procedures for the execution of search warrants in the premises of
members of the New South Wales Parliament’, paragraph 5, ‘Execution of a warrant on the
Parliament House office of a member’.

However, the ICAC itself is to consider whether it is feasible to contact the member to arrange a
time for the search unless compliance would compromise the integrity of the investigation
(paragraph 5(d)).

This requirement builds on the existing requirement for the Search Team Leader to request the
Clerk to secure any items over which parliamentary privilege has been claimed (paragraph 5(k)).
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2.9

2.10

211

212

2.13

Execution of warrants in members’ premises not at Parliament House (section 6)

Section 6 is modelled on the equivalent provision of the Memorandum of Understanding with
the Police concerning the execution of search warrants on members’ premises not located at
Parliament House.”” Like that Memorandum, it includes provisions concerning the presence of
the member or his or her staff during the execution of the warrant, opportunities for the
member to seek legal advice and claim parliamentary privilege and the handling of disputed
privilege claims.

Section 6 also includes certain new requirements concerning the notification of parliamentary
authorities in relation to the proposed execution of a warrant. Similar requirements apply
under the procedures for executing search warrants at Parliament House in the Memorandum
with the ICAC and the Memorandum with the Police where the premises to be searched are at
Parliament House. Under these new requirements:

. The Search Team Leader will notify the Presiding Officer (or Clerk or Deputy Clerk if
the President is unavailable) of the proposed search.

. The Presiding Officer will then inform the Clerk (or Deputy Clerk) and the Executive
Manager, Parliamentary Services.

. The purpose of such contact is ‘to facilitate timely and informed privilege claims’

(section 6 (b)).

Section 6 also includes provisions concerning the circumstances in which the Presiding
Officer may notify the member of the proposed search, the role of the Clerk is safeguarding
privileged items and the handling of electronic material, similar to those in paragraph 5
outlined at paragraph 2.8 above (sections 6(b), (g), (1), (n), (p)).

Where the member did not have an opportunity to claim privilege before items were
seized (section 7)

Section 7 introduces an entirely new process which is not addressed in the existing
Memoranda with the ICAC or the Police. This process enables a member who was not
present at the execution of the warrant and consequently did not have the opportunity to
make a claim of parliamentary privilege over items that were seized to make such a claim after
the event. The process applies whether the warrant was executed at Parliament House or
elsewhere.

The new process is intended to supplement rather than override the procedures in sections 5
and 6. For example, a member’s right to make a claim of privilege over items which have been
seized under section 7 does not absolve the ICAC of its obligations under sections 5 and 6 to
execute the warrant as far as possible when the member or his or her staff is present and to

27

Memorandum of Understanding on the execution of search warrants in the premises of members of the New South Wales
Parliament between the Commissioner of Police, the President of the Legislative Council and the Speaker of the Legislative
Assembly, November 2010, tabled by the President in the Legislative Council on 5 May 2011 (Minutes, 5
May 2011, p 54), Attachment, Procedures for the execution of search warrants in the premises of
members of the New South Wales Parliament’, paragraph 6, ‘Execution of a warrant on premises
used or occupied by a member (not being at Parliament House)’.

Report 71 - November 2014



2.14

2.15

2.16

2.17

PRIVILEGES COMMITTEE

allow the member a reasonable opportunity to claim parliamentary privilege at the time of the
search.

Under the new process, where the member is not present during the execution of the warrant
an item will not be seized if it is clear to the ICAC officer that the item is subject to
parliamentary privilege. If the member subsequently wishes to make a claim of parliamentary
privilege over any item that has been seized the member is to advise the ICAC within one
working day and provide a list of the items covered by the claim. If the ICAC does not object
to the claim of privilege it will return the items in accordance with the instructions of the
occupier of the premises.” If the ICAC objects to the claim of privilege the procedures for
determining privilege claims in paragraph 5 will apply.

Removal of items for examination to determine whether they should be seized (section

8)

Section 8 introduces another new process which has no equivalent in the existing Memoranda
with the Police. This process applies where officers executing a search warrant whether at
Parliament House or elsewhere decide to remove an item from the premises for examination
at another location to determine whether or not it may be seized under the warrant.

The power to remove items for examination

Section 75(A)(1)(c) of the Law Enforcement (Powers and Responsibilities) Act 2002 provides that a
person executing a search warrant may move a thing found on the premises to another place,
for up to seven working days, to determine whether it is or contains a thing that may be seized
if the occupier of the premises consents or if:

1. it is significantly more practicable to do so having regard to the timeliness
and cost of examining the thing at another place and the availability of
expert assistance, and

ii.  there are reasonable grounds to suspect it is or contains a thing that may be
seized under the warrant.

The Act also provides that an eligible issuing officer”” may authorise the removal of the thing
for an additional period not exceeding seven working days at any one time if satisfied the
additional period is required to determine whether it is or contains a thing that may be seized

28

The occupier has certain rights under the general procedures governing the execution of search
warrants such as the right to receive a notice of the warrant, see a copy of the warrant, be present
during the search, obtain a receipt for things seized and request a copy of any document seized:
ICAC, Operations Manunal, Procedure 9, section 8.10; Independent Commission Against Corruption Act
1988, Part 4, Division 4; Law Enforcement (Powers and Responsibilities) Act 2002, Part 5, Division 4.

Law Enforcement (Powers and Responsibilities) Act 2002, section 75A(2). ‘Eligible issuing officer’ is
defined in section 46(1) of the Act as, in the case of a warrant other than a covert search warrant or
a criminal organisation search warrant, an ‘authorised officer’. ‘Authorised officer’ is defined in
section 3 as: ‘(a) a Magistrate or a Children’s Magistrate, (b) a registrar of the Local Court, or (c) an
employee of the Attorney General’s Department authorised by the Attorney General as an
authorised officer for the purposes of this Act either personally or as the holder of a specified
office’.
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2.18

2.19

2.20

under the warrant. Further, where an application for an additional period is made the occupier
of the premises may make submissions to the eligible issuing officer in relation to the matter.”
Moreover, the removal of a thing for more than 28 days may only be authorised in exceptional
circumstances.”

The power to remove items for examination under section 75A of the Law Enforcement (Powers
and Responsibilities) Act 2002 is referred to in Procedure 9 of the 1CAC’s Operations Manual
which is attached to the current Memorandum with the ICAC. However, the issue is
addressed in section 8 of Procedure 9% which applies to the execution of search warrants
generally by the ICAC rather than in section 10 which specifically applies to the execution of
warrants in members’ offices.

Consequently, under the current Memorandum with the ICAC, officers executing a search
warrant have the statutory right to remove things for examination and exercise that right in
accordance with section 8 of Procedure 9. However, there are no additional procedures
regulating the exercise of the right and the protection of the material subject to parliamentary
privilege.

The proposed new process

As with section 7 the process in section 8 is intended to intersect with rather than displace the
procedures prescribed in sections 5 and 6. That is, the obligations imposed on ICAC officers
by sections 5 and 6 before and during the execution of the warrant continue to apply until a
decision is made (if such a decision is made) to remove an item for examination. Where such a
decision is made the key procedures are as follows:

. An item may not be removed if it is clear to the ICAC officer that the item is subject to

parliamentary privilege except in accordance with the procedures prescribed by section
8.33

° Where an ICAC officer wishes to remove a thing for examination and that thing is
subject to a claim of parliamentary privilege the thing may only be removed to the
custody of the Clerk.™

. If an item is removed and the member later wishes to make a claim of parliamentary
privilege the member will notify the ICAC of the claim within one working day.” If the
ICAC does not object to the claim it will return the item in accordance with the
instructions of the occupier of the premises.” If the ICAC objects to the claim the
procedures for determining claims of privilege in paragraph 5 will apply.”’

30

31

32

33

34

35

36

37

Law Enforcement (Powers and Responsibilities) Act 2002, section 75A(3).

Law Enforcement (Powers and Responsibilities) Act 2002, section 75A(4).

1CAC, Operations Mannal, Procedure 9, section 8.7, ‘Removal for Inspection’.
Revised draft Memorandum, section 8.

Revised draft Memorandum, section 8.

Revised draft Memorandum, section 8(e).

Revised draft Memorandum, section 8(f).

Revised draft Memorandum, section 8(g).

10
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. If a claim of parliamentary privilege is made and the claim relates to only a part of the
contents of the item the member will provide the ICAC with a list of the parts which
are subject to the claim.” If the ICAC does not object to the claim it will return those
contents to the occupier or if it is not possible to separate those contents from the
whole will ensure that those contents are not used in the event the item is seized.” If the
ICAC objects to the claim the procedures for determining claims of privilege in
paragraph 5 of the draft ‘Procedures’ will apply.*’

. If the member needs time to consider whether to make a claim of privilege in relation to
an item which has been removed for examination the member will advise the ICAC
within one working day that he or she is considering making a claim of privilege.”" If the
member needs to identify the contents of the item to decide whether to make a claim
the ICAC will provide the member with a list of the contents.”” The ICAC will not use
the item until the expiry of one working day from the member’s advice or the provision
of the list or until the member advises that no claim of privilege will be made, whichever
first occurs.”

. If, after consideration, the member decides to make a claim of privilege the member will
provide the ICAC with a list of the things or subject matter over which the claim is
made, and the matter will be dealt with in accordance with the procedures to be applied
where a member makes a claim of privilege over items which have been removed
described above.*

Comment

2.21

2.22

2.23

The Committee notes that the draft Memorandum was developed through discussions
between the Clerk of the Houses and the ICAC following authorisation by the Presiding
Officers. It includes variations to the existing procedures for executing search warrants on
members’ offices at Parliament House and new procedures which are not addressed in the
current Memorandum with the ICAC.

The proposed variations to the existing procedures for the ICAC executing warrants at
Parliament House clarify the roles to be performed by parliamentary officials in relation to
searches of members’ offices. The variations also minimise the potential for delays to the
conduct of ICAC investigations where electronic material is involved, while enhancing the
established procedures for the protection of parliamentary privilege under the current
Memorandum with the ICAC.

The main new procedure provides for the execution of search warrants by ICAC officers on
members’ premises not located at Parliament House. This procedure parallels that in the
Memorandum of Understanding with the New South Wales Police adopted in 2010 which

38

40

41

42

43

44

Revised draft Memorandum, section 8(e).
Revised draft Memorandum, section 8(h).
Revised draft Memorandum, section 8(i).
Revised draft Memorandum, section 8(a).
Revised draft Memorandum, section 8(b).
Revised draft Memorandum, section 8(a) and (c).

Revised draft Memorandum, section 8(d).
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2.24

2.25

2.26

2.27

2.28

2.29

recognises that a member may hold material that is protected by parliamentary privilege at
premises outside Parliament such as a ministerial office or home office.

The other new procedures proposed by the draft provide for cases where a member was not
present at the execution of the warrant and wishes to make a claim of patliamentary privilege
over an item which has been seized and cases where the executing officer removes an item to
another location for examination to determine whether or not it may be seized. The absence
of procedures covering such cases in the current Memorandum is a significant gap in the
protections available to members. Currently, for example, while ICAC officers have the right
to remove items for examination there are no agreed procedures by which a member may
make a claim of parliamentary privilege with respect to such items.

The Committee supports the adoption of these two further new procedures which extend the
circumstances in which claims for parliamentary privilege may be made. However the
Committee has concerns in relation to the time limits which are currently proposed for the
making of claims of parliamentary privilege over items which have been seized or removed.

In that regard, under draft paragraph 7(a), where a member was not present at the execution
of the warrant and wishes to make a claim of privilege over items which have been seized the
member is to advise the ICAC within one working day of the seizure and provide a list of the
items over which the claim is made. Similarly, under draft paragraph 8(e), where an item has
been removed for examination to determine whether it should be seized the member is to
advise the ICAC within one working day of the removal of the thing that the member claims
parliamentary privilege and provide a list of the items or subject matters over which the claim
is made.

In addition, under draft paragraphs 8(a)-(c), where an item has been removed for examination
and the member needs time to consider whether to make a claim for parliamentary privilege,
the member is to advise the ICAC of that fact within one working day of the removal of the
thing. In such a case the ICAC is not to use the item until after one working day from the
member’s advice, or one working day from the provision by the ICAC to the member of a list
of the contents of the item (if applicable), or until the member advises the ICAC that no claim
will be made, whichever first occurs. This effectively means that where an item has been
removed for examination a member has two working days to make a claim for parliamentary
privilege and to provide a list of the things or subjects covered by the claim (provided that
within the first working day the member notifies the ICAC that he or she is considering
making a claim).

While mindful of the need not to unnecessarily delay ICAC investigations of members’
conduct the Committee is concerned that the period of one working day under paragraphs
7(a) and 8(e) or two working days under paragraph 8(a)-(c) may not be sufficient for a member
to make a meaningful claim for parliamentary privilege and to provide the required list of
things or subjects in every case. There may be practical difficulties, for example, if the member
is travelling overseas during the relevant working day or otherwise out of email or mobile
phone access, or if the member needs to obtain advice before deciding whether to include
particular items in the list.

Instead of one working day the Committee considers that a reasonable timeframe for the
making of claims of parliamentary privilege where items have been seized or removed would
be three working days. The Committee also considers that, if the member needs time to

12

Report 71 - November 2014



2.30

2.31

PRIVILEGES COMMITTEE

consider whether to make a claim for parliamentary privilege under paragraph 8(a)-(c) the
member should be expected to notify the ICAC within two working days rather than one
working day as at present and the ICAC should be expected not to use the item for a further
one working day, as at present, to allow the member to decide whether to pursue a claim or
not.

In making these observations the Committee notes that under the Law Enforcement (Powers and
Responsibilities) Act 2002 an item may only be removed by the executing officer for examination
for up to seven working days. This period may be extended by an eligible issuing officer by a
further seven days and may only be extended beyond 28 days in exceptional circumstances.
The Committee believes that the proposed new timeframe of three working days for making a
claim of privilege would still enable the ICAC to comply with the time limits applying to the
removal of items. The Committee also notes that there is the potential for the usual statutory
time limits to be exceeded if a claim of parliamentary privilege over items which have been
removed for examination is disputed and therefore needs to be determined by the House (if,
for example, the House is not scheduled to sit for more than 28 days). However, this is an
issue which may arise whether the timeframe for making a privilege claim is one, or three,
working days.

The Committee therefore recommends:

Recommendation 1

That the revised draft Memorandum of Understanding with the Commissioner of the ICAC
be amended by:

e replacing ‘one working day’ with ‘three working days’ in paragraphs 7(a) and 8(e)
e replacing ‘one working day’ with ‘two working days’ in paragraph 8(a)
o replacing ‘that working day’ with ‘the two working days’ in paragraph 8(a)

2.32

2.33

Subject to the issues addressed in Recommendation 1 the Committee supports the adoption
of the revised draft Memorandum in the form in which it was tabled by the President in the
House. The Committee notes that the current Memorandum with the ICAC will continue
until any further Memorandum on the execution of search warrants in the Parliament House
office of members is concluded between the Presiding Officers and the Commissioner of the
ICAC.* 1In addition, the revised draft Memorandum is expressed to ‘replace’ the
Memorandum adopted in 2009. As a result, the adoption of the revised draft Memorandum
will automatically terminate the current Memorandum without any need for it to be separately
revoked.

The Committee therefore recommends:

45

46

Memorandnm of Understanding on the execution of search warrants in the Parliament House office of members of the
New South Wales Parliament between the Commissioner of the Independent Commission Against Corruption and
the President of the Legislative Council and the Speaker of the Legislative Assembly, December 2009, page 1,
section 4, “Variation of this Memorandum of Understanding’.

Revised draft Memorandum, page 1, section 1, Preamble’.
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Recommendation 2

That the House resolve that the President join with the Speaker in entering into the revised
draft Memorandum of Understanding with the Commissioner of the ICAC, as amended in
accordance with Recommendation 1.

Recommendation 3

That the House send a message to the Legislative Assembly requesting the Assembly to
authorise the Speaker to join with the President in entering into the revised draft
Memorandum of Understanding with the Commissioner of the ICAC, as amended in
accordance with Recommendation 1.
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Appendix1 Current Memorandum of Understanding
on the execution of search warrants in the
Parliament House office of members of the
New South Wales Parliament between the
Commissioner of the ICAC and the
President of the Legislative Council and
the Speaker of the Legislative Assembly,
December 2009
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MEMORANDUM OF UNDERSTANDING
ON THE EXECUTION OF SEARCH WARRANTS
IN THE PARLIAMENT HOUSE OFFICE OF
MEMBERS OF THE NEW SOUTH WALES PARLIAMENT
BETWEEN

THE COMMISSIONER OF THE INDEPENDENT COMMISSION
Q AGAINST CORRUPTION

THE PRESIDENT OF THE LEGISLATIVE COUNCIL
AND
THE SPEAKER OF THE LEGISLATIVE ASSEMBLY)|
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1L Preamble

This Memorandum of Understanding records the undemtanding of the Comemissioner of the
Independent Commissioner Against Corruption (ICAC), the President of the Legislative Council
and the Speaker of the Legislative Assembly on the process to be followed where the ICAC
proposes to execute a search warrant on the Padiament House office of a member of the New
Sputh Wales Parlinment.

The memorandom and associated processes are designed to ensure that seazch wamants ave
executed without improperly interfering with the functioning of Patliament and so its members and
their staff are given a proper opportunity to claim parliamentary privilege in relation to documents
in their possession,

2. Execution of Search Warrants

The agreed process for the execation of a search warrant by the ICAC over the premises ocoupied
or used by & member 5 spelt out in the attached Procedure 2 of the ICACs Operations Manual
entitled Procedures for obtaining and executng search warmants’ .

The decument covers the following issues:
. Procedures poos to obtaining a search warrant
- Procedures prios to executing a search warrane
. Procedutes to be followed during the eonduct of 4 search watrant

. Olaligations at the conchasion of & seazch.
3. Promulgation of the Memorandum of Understanding

This Memorandum of Understanding will be promulgated within the Independent Commission
Against Cormption.

This Memorandum of Understanding will be tabled in the Legislative Council by the President and
i the Legislative Assernbly by the Speaker.

4. Variation of this Memorandum of Understanding

Thiz Memorandum of Understanding can be amended at any time by the agreement of all the
parties to the Memorandum,

This Memorandum of Undesstanding will continue untl any  further Memomndum  of
Understanding on the executon of search warmants in the Parliament House office of members is
concluded between the Commissioner of the ICAC, the President of the Lepislative Council and the
Speaker of the Legislative Assembly.

The Commissionet of the ICAC will consult with the President of the Legislative Council and the
Speaker of the Lepgisladve Assembly in relation to any revising of Secdon i of the amached
Procedure 9 of the ICACs Operations Manual, or any other provision of Procedure 9 which
specifically relates to the execution of search warrants at Parliament.
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Revocation of agreement to this Memorandum of Understanding

Any pasty to this Memorandum of Understanding may revoke their apreement to this
Memorandum. The other parties to this Memorandum of Understanding should be notified in

writing of the decision to revoke,

Sigl'lﬂtlll‘l:s

”

The Hon David Tpp AQ QC
Commissioner

O i /1200

J The Hon Richard Torbay
Speaker

\l, 1)/ 2000
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~ PROCEDURES FOR OBTAINING AND EXECUTING
' SEARCH WARRANTS

or GENERAL,
1.1 Search warrants issued in New Sﬁuth Wales

Divisicn 4, Part 5 of the JCAC Ait and Division 4, Part 5 of the Law Enforcement .
. (Powers and Responsibilities) Act 2002 (Except s5.69-73) apply.to Commission
search warrants,

- Section 40 (4) of the JCAC Aot provides for an officer of the Commission to
make application to an anthorised officer (as defined in the Law Enforcement
: {Powers and Responsibilitizs) et 2002) or the Commissioner for a search
T Warrant, : - '

It is Commission policy that warranis be sought from a.ulhmsnduﬁms, and not
the Commissioner. .

1.2  Exira-terriforial search warranis

The ICAC is mﬂbl@dtomakﬂ anapph#atmn ﬁm'{:x‘h‘artarulonalaaamhwmmﬂs
under ssveral interstate statutes:

VIC Crimes det 1958
. ACT  Crimes Aet 1900
WA Crimiral Investigation (Eb:m:-mﬁ'ltoﬂaf Oifences) Aot 1987
SA . Criminal Investigation {Extra-tervitorial Qffences) Aet 1984
- TAS  Criminal Frvestigation (Extra-territorial Offences) Act 1987
NT  Criminal Investigation (Extra-territorial Offences) Act 1985
QLD Police Powers and Responsibifitias 4ot 2000

Assigtance méiy be sought in obfaining interstate warrants from the Fraud
Squad State Crime Command of the NSW Police. The Frand Squad has
template documents for use im making these applications and thesc can be
readily adapted to suit an ICAC application. In addition, NSW Police has
liaizon offficers in each of the abowve jurizdictions.

1.3 General warrants are invalid ,

It is & Mndamental proposition that a general warrant is bad at law. A warant
that purports to permit an vnqualified search is likely to be struck down by a

- eowrt 25 a general warrant,  Evidence oblaned wnder the purparted authority of
such warrants is obtained unlawfully. Courts insist on a high degree of
specificity m a wartant not only in respect of the things for which the search is to
be conducted, but also specificity in relation to the place from which the things -
are o be seized and the times within wh.c:h the: ssarch and seizure may take

_place.

DM DIG5525
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An example is 2 case in which search warrants obtained by the Royal
Comnrission into the NSW Police Force fziled on their face to indicate any
connection with a matter under investigation by the Commission and so failed to
delimit the-scope of the search. As a consequence the warrants wers held to be
invalid, as general warrants: see MaeGibbon & Anor v Warner & Ors;
MacGibbon & dAnor v Fentura & Ors; MacGibbon & Anor v O'Commor & Ors
(1997) 98 A Crim R 450.

02  APPLYING FORA WARRANT

The applicant for & stmthwm‘rmt must have reasonable grounds for believing that:
) a thing is on the premises or will be within 72 hows; and

i) ﬂlathmg,mmmwdmthamaﬁcrthmmhnmgmmgamdunmIHEIGdC
Act”

Reéasonabile belief is more than an idle wondering whether it exists or fiot. Reasonsble
belief requures the wdstence of facts which are sufficient to induce that sl:s:tsufmmdm a
" reasonable person. ,

21  Drafting and Approval

The Case Officer may use the Case Officer’s Checklist at Appendix B as an aid
to ensure all steps required by this Procedure are taken.. Use of this checklist is
mlmmdamy

1. Th:CHﬂDfﬁGcrwd.l dlmasmﬂltheﬂasalﬂﬁwwhsthnr there is a
" sufficient legal basis to make an application for a search warrant.

2. All applications must be approved by the Executive Director, Investigation
Division. If approved the Case Officer will amrange for the Executive
Director, Investigation leslon to sign the Authorisation Checklist

(Appendix A).

3. The senior investigator in charge will give consideration to whether any
polics officers or officers of other agencies should also be authonised under
the warrent and if so advise the Bxecutive Director, Investigation Division.
In the case of a search wamant to be executed on 2 parliamentary office
approval mmst be obtwined from the Conwnissioner or Deputy
Commissiomer,

4. The Case Officer will be responsible for diafling the ssarch warmant
application using the legal macro'. A separate application must be prepared
for eech warrent sought. The application must address;

"1t is fmpertant to put all relevant information before the authorised officer, who must make & decision based
upon reesongbls gprovnds, The person meking the application should bave a thorough knowledge of the focts to
gappart the information provided.

It 15 an offence o give false or misleading information to an authorissd officer,

DHDIE5525
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- ﬂm:rufhmﬁyufﬂmapnhmmtn makeanapphcatmnﬁ:rawm‘ant.

- thegmundsonn&uchthewnnmtlsmught

- msadﬁammddmphonﬂﬂhaprmm

= adﬂsmghonnfﬂmﬂ:mghmﬂgsmchpdfmmdrf}mowﬂa
location;” and

- fapmousapphcaﬁunmmadnandmfnmd,the details of that
application and its refirsal and additionsl information thet justifies
the issue of & warrant.

The issning officer is also required fo consider:

- the reliability of the information;
-, thenature and source of the informetion (see informers); and
-+ whether there 18 sufficient connection between the thing(s) sought -
and the matter tmder m'-rﬂugaﬂnu. ) ”:}
LN

'5.  The Case Officer is responsible for ensuring that all information contained
in the application iz true and comrect and all relevant matters are disclosed,

6. The Case Officer will also draft the warrent’, Occupier's Nofice and if
' needed, the¢l.11 Cmuﬁcate, using the legal macros.

7. The Case Officer wi].l provide these documents, topether with the
“Aunthorization Checklist” at Appendix A, through the Team Chief

Some comumon law cases have'stated that thers s a strict duty of disslosure of material facts by the applicant
geeking the warmant. The facts nmy be oaes that may (or may nof) bave affected the exercise of the muthorised
officer's discretion to issue the wamant. To avoid a wament being 5mkdpmhﬂsr.n51b1c fo imclude all
materinl facts (in fvour or against the issues of a warmant).

* “Premises’s includer any siructure, bullding, aircrafi, vehicle, vessel and place (whether built on or mat} and )
any pari thereaf. .\_J

IMore than the addrese shewld be given. Tt should isclude 2 desoription af the premises, sireet number, onit
mumizer office location, any outbuilding, for example, gerage, shed, grangy flat end the common property, if
applicable. It is advisable to conduct 2 vizual sighting of the premises before conducting the search to engure
that thers 2re no complicating factors.

If vehicles at the prernises are to be searched, the wamant shwld sa:.r 20 and inclode detsils of vehicle make,
colour, registration samber, end ownsr, if known.

} The warrant mmst 1dentfy;

. i) the relevant documente or things believed to be oo the premises; and

{if) state that these documents or things are comnected with the matter nnder investigation,
The matter that is being investigated nesds to be specified in the wartant. The reason i to let the occupler of
the premmses know the scope and purposs of the search, and also o set the bounds to the azsa of the ssarch
which the execttion of e warrant vill involve a5 part of the investigation.
* In order to retain the greatest fiexibility in operstions & mumber of Commizsion oficers should be namved as
anthorized to exeoule each particular warrant.

DMG5525
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Investigator, to the Case Lawyer for review and settling® The Case

Lawryer is to ensure the documents comply with the relevant provisions of

the JCAC Aer end Law Erforcement (Powers and Responsibilivies) det
2002 and Regulation and is to identify any policy or other issues which the
Case Lawyer believes should be brought to the attention of the. Executive

Director, Legal, that may affect approval. In the case of a search warrant to -

be executed on a parliamentary office the Case Lawyer should ensure ag
far as possible that the documents described in the warrant are not likely to

be subject to parliamentary privilege.

‘The draft documentation and Authorisation Checkiist will be referred to the
Execotive Director, Legal, for approvel, both a5 m the documentation and
the.making of the application.

If the Executive Director, Legal, does not approve the documentation it is
to be retmmed fo the Cass Lawyer for appropriate amendment. If the
Exgcutive Director, Legal, does not approve the making of the application
he/she will discuss with the Executive Director, ID; and the Commissioner
or Assistant Commissioner rsspmibls far the mmugahm {0 resolye the
iseme.

. If approved, the documentation s to be returned to the Case Lawyer who

will provide it and the Authorisation Checklist to the Case Officer for
submission to the' Senicr Property Officer for mumbering. The Senior
Property Officer will retum the original wamant to the Cass Officer and

- retain a copy, The Authorisation Checklist will be retained with the other

records by the Sendor Property Officer. |

The Case ﬁfﬁcaﬁHWmmmgafmwwmlgmdism A copy of the

- original signed application ineluding the anthorized officer’s record of the

application is to be obiained for Commission records.

Where the ssarch werrant affects premiscs ossupicd by a public authority
as defined in the JCAC Aet, consideration shall be given as to whether any
prior liaison should take place with a public official. Pror lizison shall not

* oocur without the express approval of the Executive Director, ID.

SEARCH WARRANT APPLICATION BY TELEPHONE

Section 61 of the Law Enforcement (Powers and Responsibilities) Act 2002 provides
for an application to be mede by telephone, radio, telex or other communication
davice where the warrant is required -urgently and where it is not practicable for the
application to be made in person,

Section 61(3) provides that an application must be made by facsimile if the facilities
to de so are readily available.

*his important all dicuumrmts contain uk:nhca] descriptions of the premises and of the documents and edher things
I be searched for. This can most readily be achisved by copying that material from the application indo each of the
other documents,

DADIgsEEs
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The approval of a Chief Investigator is a pre-requisite o an application for the isste of a
gearch warrant by telephone (or facsimile).

Where & Search Warrant is issued upon application made by telephone, the issuing,
officer will advise the terms of the warrant and the date and time it was approved. The
Case Officer must then ensure that a written warrant is completed in those terms.

Although Is d6 of the JCAC Aer does not distingnish between telephone warrants and
others it is unlikely that an.issuing officer would allow more than 24 bours for the
execution of a warrant obiained by telephone apphcamrn .

04 EISCLDBEG INENTTTY OF INFORMANT

 The identity of a registered mformant on whose information the application for a wamant
. iz baszed, should if possible be omitted from the application. If such information is relied 9
( : upon it should be indicated in the application that the information is from a registered
informant. Consideration gheuld also be given to whether thers are any operational
reasons why the Jﬂmhty of any other person wheo has supplied information should not be
. disclosed. -

In sach case before attending the authorised officer the Case Officer will discuss these
" issues with the Team Chief Tnvestigator and a decision made whether or not to dlsclnse
the identity if pressed to do so by the issuing ofFicer,

. Where a decision is taken not to discloss identity and the issuing officer insists on
kngwing the application is to be withdrawn, The matter is to be reported to the Executive
Director, [D and the Executive Directdr, Legal, so that consideration can be given to
‘talding further action.

05 PREVENTING INSPECTION OF DOCUMENTS

The conrt is required to lkeep copies of the application for the wearrant and the Occupier's )
Motice, together with the report to the suthorsed officer on execution of the warrant. k___h_]l
The original search warrant s attached to that report, Generally, these documents are

availablé for mepection by the occupier or by any other person on his behalf (Clause 10,
Law Enforcement (Powers and Responsibilities) Regulation 2005).

Clause 10 permits an issuing officer to issuc a certificate to the effect that the issuing
officer is satisfied that:

(2) such a document or part of such a document contains matter:

(i) _ that could disclose a pecson's identity, &nd

(i) that, if disclosed, is likely to jeopardise that ::-r any other person's safety, or
(b)  adocument or part of @ document contains matter that, if disclosed, may

sorionsly compromise the investigation of any matter.

0165525
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If the issuing officer is so satisfied, then the document or part of the document to which
the certificate relates is not to be made aveilable for inspection.

COVERT SEARCH WARRANT

Section 47 of the Law Enforcement (Fowers & Responsibilities) Aet 2002 makes specific
provision for the granting of a covert search warrant. However, s.46C of that Act limits
the class of persons who can apply for a covert search wamant to certain suthorised

-police officers, certain officers of the Police Integrity Cemmission and certain officers of

the NSW Crime Commission.

Commission officers are mot authorised under the Act to apply for a covert search
warrant and therefore the Commission cannot make use of the coverl search warrant

provisions.

'BRIEFING

The Case Officer allocated the responsibility for the execution of a Search Warrant/s
{Search Team Leader) shall be accountable to the Commission for the entire operation.
The Smm!:t Team Leader shall: ‘

{a)  assess paracmnal required and allocele tasks, ez group leaders, document and

property recorder, photographer, video and audio recording operator, etc;

{b)  ensore Team members are skilled in the operation of equipment to be used and

that such equipment is in working order and ready for immediate nse;

(c)  assess the need for squipment which will be required fo accompany the search
team, &g, camera, video recorder, notebooks, property selzure shests, containers

and seals to secure ssized propérly and documents, and equipment lo gain access

to the premises if force is likely to be required;

(d) gstablish the search teams under hisher personal direction; prepare operational
orders, brief the search team/s and Case Lawyer on the proposed execution of the
warrant, ensure that each search' team member reads and understands the
authority of the warrant and is aware of hiz/her role and any potential rigks, The
Executive Director, I} shall be advised beforshand of the briefing session and
attend ifhe/she considers it appropriate or necessary;

(=) arrange for the search teams to physically study the addrese and precise premises

to be searched and be aware of the address and detail, i.e. whether brick or fibro
house, office building, ete, and of special landmarks or pecoliarities which
readily identify therm, In short, the search team/s must be fally aware of the exact

location and description of the premises to be searched, including entrances and’

other accesses o onsure that only the prremtscs mentioned in' the Warment are
entered.
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The Team Property Officer is responsible for:

(a) making themselves aware of the property control procedurs a3 it applies to Team
Property Officers as set out in Procedure Mo, 27 (Registration, Control and
Disposal of Property);

(b)  the composition, care and control of the search Idts - including ensuring that the
“search kit contains adequate consumables for the search;

()  maintsining the seizure records in the field inchuding;
(i) Property Seimure Sheats {Aﬁpm-r][x ;-
(i) General Receipts (Appendix 'CY);

{d)  control of seized or volmteered property until such time as it is registered with
Property. .

The Case Lawyer is responsible for providing advice on any Iegal issues relating to the

‘proposed execution of the warrant.

EXECUTION OF WARRANT
Under 5.46 of the JCAC Act a scarch warrant céases to have effect:
i one month after is.wc.[or such earlier time as specified); or
(i)  ifitis withdrawn by the person who issued it ; or

(iiil} when it is execufed

* whichever first occrrs.

The Search Warrant authorises any person named in the Warrant to:
(a)  enter the premises, and

(b)  search the premises for documents or other things connected with any matter tht
iz being investigated under the FOAC Aer, and

(c) seize any such documents or othey things fcrund in or on the premises and deliver
them to the Commission.

A member of the Police Fome, or a designated “senior Commission investigator”, named
in and executing a search warrant may search a person found in or on the premises
whom the member of the Police Force or “senior Commission investigator™ reasonably
suspects of having a document or other I'Jm'lg' mentioned in the warrant. This ]::D-‘-iff-r does
not extend to Spbcml Constables.

DL0165525
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Person(s) named in the wraht must execute the warrant

At least one ufthep:-:rsnns named in the warant must be in attendsnce at the
‘premises to be scarched at the time the warrent is executed. In Harmett & Ors v

- State gf New South Wales (SC wnrep 31.3.99) warrants were held not lawfully

executed becanse the only person named in the warrants did not stiend any of the
premises o be searched at the time the warrants were executed. The officer was,
mstead, co-ordinating the operation from a commeand post and was not physically
involyed in any of the scarches.

Times between which wa&aut can be execnted
Search warrants issued under the JCAC Acf can only be executed between 6:00

am and 9:00 pm and cannot be executed outside of those hours unless the wamant
expressly authorises that the warrant may be execited outside of those hours.

“When proposing the exeoution of a search warrant, officers should be .

conscibus of the presence of young children on the premises, The potential for
young children to become distressed should be considered. In appropriate
cases the Seorch Team Leader should suggest to the parents that they explain
what is happening, If the presence of young children is considered a particular
risk to the execution of the warrani the Executive Director, ID should be
consnlted,

A scarch conducted under a warrant which does not authorise an out-of-hours
gearch is unauthorised by the warrant and evidence obtained out-of-hours is
obtained unlawfully, In Myers Stores Limited v Soo (1991 2 VR 597} police
officers who executed a warrant betwesn 6:00 am and 9:00 pm, but continued to
search affer 3:00 pm withont any express anthority on the warrant, were held to
have conducted an unlawful ssarch as regards that part of the search
condueted after 9:00 pm. This decision was applied by the NSW District Court
in Winter v Fuchs (Tune 99) in similar circumstances.

Entry Announcement

Searches must not be conducted of unoceupied premises unless -exceptionzl
circumstances exist. I it is koowwn that the premises will be unoccupied this fact
must be made known to the authorised Justice at the time of application.

Pursuant to 568 of the Law Enforcement (Powers and Responsibilities) Act 2002
one of the persons executing a warrant must armounce that they are authorised to
search the premises and provide the occupier with an opportnity to allow entry
onto the premises. )

This requirement nesd not be complied with if the person believes on reasonable

grounds that immediate entry is required 10 ensure the safety of any patson ot to

ensure that the effective execution of the wamanted 15 not frustrated. In such
circumstances, reasoneble force may be used to gain entry,
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Upon access being gained fo the premises mentioned in the Warmant, the Search
Team Leader (usually the senior ICAC officer present) shall:

@  identify the search team as members of tho Independent Commission
* Ageinst Corruption;

{ii) read and explain the Szarch Warrant to the occupler and produce it for
inspection if requested (NOTE: The Search Team Leader must retain
possession of the Search Warrant);

(iif)  serve the Qcoupler's Notice. If the oceupler is not present, the notice
shall be served as soon as practicable afler executing the wamant;

iv)  imvite ﬁﬂm-upsmtinﬁ of tha a:.cu'piu';-
(v) - execute the warrant, | ..
| Iii'r'ﬂ'  advise the Search co-ordinator of time ufentry and axit.
‘B4 _Smrice nftlm Oeenpier’s Notice

A person executing a warrant is required, on entry onto the premises or as soon
as practicable after entry onto the premises, to serve the Occupier’s Notice on the
person who appears to be the ocoupier and who is over la‘ryeamot‘ﬂge {2687
LEPRA).

IFno such person s present the Occupier's Notice must he served on the ocoupier
within 48 hours after executing the warmant (s.67(4) LEFRA),

If an Occupier’s Notice cannot be practicably served within thess time limits the -
eligible issuing officer who issued the warrant may, by order, direct that, instead
of service, such steps be taken as are specified in the order for the purposs of
v bringing the Oecupier’s Notice to the attention of the occupier, Such an order.
mey direct that the Ocoumier’s Notice be tekén to have besn served on the
occupier on the happsning of a specified cvent or on the cxpiry of a specified
time.
In Black v Breen (unreported, SCNSW, 27 October 2000) His Honour Ireland AT
held that the failure of the police officers to hand to the plaintiff & complete
Oeenpier's Motics meant that the exesution of the warrsnt was contrary to law.

In that case the first page of the notice had been. given to the occupisr but not the
second page. '

85 Execufion
In executing the warrant ICAC officers must:

(i) uge the minimurn ameunt of force, where fores is required;

DIMESSIS
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(i}  cause the least amount of damagc negessary in the course 6f the search
and entry;

(iii) not unduly resirict the movement of occupants of searched premises,

unless they are hindering the search;

(i¥)  wear the approved ICAC identification jacket unless exempted by the
Search Team Leader (such exemption only to be given in exceptional
circumstances);

(v}  if not wearing an ICAC ;dmhﬁca.hon jacket, display prominently the
ICAC official identification badge during the execution;

(vi)  only break open receptacles in the premises :freasnnab[ynmsaryﬁ}r
. the purpose of the search;

(vii) wuse such assistants as considered necessary.

It is the responsibility of the Search Team Leader to ensure strict complience
with the property seizure procedurs, If property is volunteered then it.is to be

‘receipted using the form of receipt at Appendix 'C"." If property is seized then it is
to be receipted using the form of the Property Sefzure Sheet at Appendix T

- Tnmost cases it will be usefil for a Tough sketch of the floor plan to be drawn on

the reverss side of the property seimime sheet and notations made es to where the
relovant property was found The interor of the premises should be
photographed or video taped, particularly the areas where the doewmnents or other

things were found, Photography or video recording shnu]:l be done with the

o¢cupier's consent whenever possible.

The use of video recording of the search should be done whenever possible. This
protects the occupier and Commission officers against spurious allegations. If
the occupier reflises consent that refusal should be recorded if possible prior to

the audio of the device being switched off. Consent is not required for video -

laping.

If in the execution of the warrant the warrant holder considers it appropriate to
audio tape any conversations with the ocoupier the warrant holder must gain
permission of the occupier to audio tape these conversations.

In the event there is a conversation, consideration should be given to whether, in
the circumstances, & caution should be given.

Questions put to the occupier or any other person on the premises conceming
decuments or things seized and any replies should be appropriately recorded. All
such persons must first be t0ld the conversation will be recorded.

Once the execution of fhe wamant has commenced at lsast one of the pesons
pamed in the warrant showld remain on the premises uwstil the search is

completad.
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8.6  Operation of Elecironic Equipment

Section 75A of the Law Enforcement (Fowers & Responsibilities) Aet 2002

allows o person executing or assisting in the execution of a warrant to bring onto

premises and operate any electronic and other equipment reasonably necessary to

examing a thing found st the premises in order to detenmine whether it is or

comtaing a thing thet may be seized under the warrant. The opetabion of
equipment already at the premises to examine & thing is-not suthorised wnless the
person opersting the equipment has reasonsble prounds to believe that the,
examination can be carfed out without damaging the equipment or the thing,

The Search Team Leader will determine what equipraent should be used.

87  Removal for Inspection

Section 75A of the Zaw Enforcement (Powers & Responsibilities) Act 2002
allows a person executing or assisting in the execntion of a warrant to remove a
thing found on the premises to another place for up to seven working days for
examination to determine whefher it is or contains a thing that may be seized
under the warrant;

*  if the cceupier of the premises consents, OR

o it is significantly more practicable to do so having régard ‘to the
timeliness mnd cost of examining the thing at another placa and the
availability of expert assistance, AND

= there are reasonable grcu.m:ls to suspect it is or containg a thing that may
be seized under the warran,

If a thing is moved to another place for examination the officer who izsued the
search warrant may extend the period of removal for additionel periods not
excesdng seven working days at any one lime,

Where an item is removed the person executing the warrant must advise the
ocoupier that the ocoupier may make submissions to the issuing officer and must
give the ocoupier a repsonable opportunity to do'se.

The Search Team Leader will determine whether any items are to be removed
from the premises for the purpose of examination.

8.8  Access to and Downloading of Data
Section 758 of the Law Ewforcement (Powers & Responsibilities) Act 2002
allows a person executing or assisting in the exeeution of 2 wanant to operats
equipment at the premises being searched fo access data (ncluding data held at
other premises) if that person believes on reasonable grounds that the data might

DL01Es2S
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be data that could be seized under the warrant, The equipment can be used to put
arl}fda.taﬂlalmuldhcsm.ed;n:humentsryﬂmmﬁ:antmaybeseuzedmmm
form.

Thie person executing or assisting in the execution of the werrant may;

*  COpy any accessed data to a disk, tape or other data storage device
brought to the premises (or, with the consent of the occupier, copy the
data onto such a storage device already at the premises) and -

» fake the storage device fmm the premises to examing the accessed data to
defermine whether it (or any part of it) is data that could be seized under
the warrant

.Tﬁaapedﬂﬁunofcquipmsmahmdyaltﬂapmﬁsasmmdmismt

amthorised unless the parson operating the equipment has reasonable grounds o
believe that the examination caubecanle&uutvnthﬂmdnmaglngﬂmaqummmﬂ
or dafa.

Any data obtained under szction 758 that is not data thatmuldhasdzed under
the warrant must be removed from the Commission’s data holdings and any ::ut.h-:r
reproduction destroved.

When is 2 Warrant Executed?

A warrant is executed when the search is completed and those authorised under '

the warrant have left the premises. It 35 not possible to execute a warrant with
multiple entries, searches and seizurcs during the period that the warmant remains
in force. A person canmot be denied access to any part uft'nmr property, 50
rooms efe cannot ha locked up,

Where the Se.arch Team Leader has executed a Search Warrant and 5 satisfied
that the documents and things described in the warrant:

(2) have been located and seized, or
) arz not on the premises
he/she shall terminate the search.

If at any stage the search team leave the premises, there is no right of re-entry.

Rights of Oceupier
The oecupier of premizes has the following rights:

- to sec a copy of the warrant;
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- to be prasent during the search and observe, provided they do not impede
it. (NOTE: Thers is no power for the nvestigators to require a
person to remain on the premises, unless they have been arrested);

- to be given a receipt for things seized;

- m:equr.qtampynfan}rdmumemgﬂzednrm}rud:ﬂﬁmgthﬂmnhe
m.dﬂympmd

- to receive the occupiers notice.

EXECUTION ON LAWYER'S OFFICE

_ In execubing & warrant on 2 lawyer's office care must be taken regarding iy claim for

legal professional privilege. Documents covered by Jegal professional privilege camnot
be made the subject of a search warrant (Baker v Campbell (1983) 153 CLR 52).

Legal professional privilege aﬂanhestnmmmmmnﬁnmnnly]fthncmmnmﬁcﬁﬂmmfur
the dominant purpose of a lawyer providing lepal advice or services for the purpose of

. existing or contemplated legal proceadings or obiaining Iegal advice. It doos not protect:

(a} documents pmpamd fior other purposes, even if they are held for me
purposes of legel procesdings or obtaining advice; eg title deeds, trost
account records, hus;lress records, or phiotocopies of any unpnvﬂﬂged

" document,

(1) cormsnunications made for a criminal purmose,

{c)  documents concerning the identity of a client or the fact of their
attendance at their solicitor's nfﬁce

Guidelines for the execution of search warrants on Laga] offices have been agreed
between the NSW Police Foroe and the NSW Law Socicty, These guidelines (with some

minor modifications) are set out below and must be fnllnwad b}f Commission officers

exxecuting a search warmant on a lawyer's office.

1. Upon attendancs at II'.'hn: premizes of the lawyer or Law Society, the Search Team
Leader should explain the purposes of the search and invite the lawyer or Law
Society to co-operate in the conduct of the search. If the lawyer, a parmer or

* employes, or the Law Snclet_',.r or an employes, 15 suspected of involvement in the
commission of an offence the Search Team Leader should =ay so.

Identification of all members of the sesreh team shonld be provided.
2. If no lawyer, or representative of the Law Society, is in attendance at the premizes
then, If practicable, this prernises or relevant part of the premises should be sealed

and exeention of the warrant deferred for a peried which the Search Team Leader
in his discretion considers reasonable in all the circumstances to enable any lawyer
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or responsible person connected with the premises to atiend or, if that is not
practicable, to enable amangements for another person to attend the premises.

El The lawyer or Law Socisty should be provided with a copy of the search warrant
in addition to being shown the original warrant, if production thereof is demanded
by them. .

4, A reasonable time should be allowed to the lawyer to enable him or her to consult
with his or her elient(s) or to the Law Socisty to enable if to consult with the legal
representatives of the persons to whose affairs the documents relate, andfor for he

lawyer or Law Society to obtain legal advice, For thiz reason, it is desirable that

warrants be executed only during normal working hours. However, when warrants
are execuled ontside normal working hours, allowances should be made for delays
should the lawyer wish to contect his or her client or the Law Society to contact
Iegal representatives, or for either the lawyer or Law Society to take legal advice.

3. Having informed his or her client(s) of the position or the Law Scciety having
 informed, the legal representatives of the persons to whose affairs the documents
relate of the position, and/or either having obtained legal sdvice, the lawyer or Law
Soclety should, consistent with his or her client’s'clients” instructions or the
‘instryctions of the legal representatives of the persons to whoss affairs the
documents relate, co-operate in locating all documents which may be within the

§. Where the lawyer or Law Society agrees to assist the search team the procedures
set out below should be followed:

(a)in respect of all documents identified by the lawyer or Law Socisty
and/or finther identified by the Search Team Leader s potentially within the
warrant, the Search Team Leader shoold, before procesding to fiwther
execite the warant (by inspection or otherwise) and 1o seize the documents,
give the lawyer or Law Society the opportunity to claim legal professional
privilege in mspect of any of thoss documents, If the lawyer or Law Society

. asserts a claim of legal professional privilege in relation to any of those
docwments then the lawyer or Law Society should be prepared to indicate to
the Search Team Leader grounds upon which the claim iz madé and in
whose name the claim is made. .

b) in respect of those docmments which the lawyer or Law Society ciaim are
subject to legal professional privilege, the search team shall proceed in
accordance with the goidelines set out below. In respect of the remaining
documents, the search team may then proceed o complets the execution of
warrant,

7. All documents which the lawyer or Law Society cleims are subject to legal
professionz! privilege shall under the supervision of the Search Team Leader be
placed by the lawyer andfor his or her staff or the Law Society andfor its
ropresentatives, m 2 container which shall then be sealed. In the event that the
lawyer or Law Socisty desires to take photocopics of any of those decuments the
lawyer or Law Society shall be pefmitied to do so under the supervision of the
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Segrch Teem Leader and at the expense ofthﬂlawyerorLawSmn:tyhcfnrtthc}r
are placed in the container,

. A Tist of the documents shaﬂbsprepamdh}rthnsaarchtsam,mm—upmuonmﬂl

the ImryemrLaanmmmw]uchisshum general information as to the nature
of the documents.

9, That list and the container in which the documents have besn placed shall then be

endorsed to the effect that pursuant to an agreement reached between the lawyer or
Law Society and the Search Team Leader, and having regard to the claims of legal
profesaional privilege mede by the lawyer on behalf of his or her client(s) or the
Law Society on behalf of the persons to whose affairs the documents relate, the
warrant has not been executed in respect of the documents set cut in the st but
that those docements have been sealed in the container, which documents are to' be
given forthwith into the custody of the clerk of the magisirate who issued the
warrant or other independent party agreed upon by the lawyer or Law Socicty and

the Search Team Leader (refecred to below as the “third party™) pmimg resdlution |

of the disputed claims.

10. The list and the container in which the documents have been sealed shall then be

signed by the Search Team Leader an.dﬂmls.w:mrarq:*ﬁmtauve of the Law
Society.

11. The Search Team Leader and the lawyer or representative of the Law Seciety

shall together deliver the container forthwith, elong with = copy of the list of the
documents, fnto the possession of the third nart_‘,.r, who shall hold the same pending
© rezolution of the disputed claims.

12, Ifwithin 3 clear working days (or such longer peried as is reasanable which may

13,

be agreed by the parties) of the delivery of the documents into the possession of
the third party, the lawyer or Law Society has infommed the Search Team Leader or

bis agent or the third party or his or her agent that instructions to iostitute’

proceedings forthwith to establish the privilege claimed have been received from
the client or clients on whose behalf the lawyer asserted the privilegs, or from the
person or persons on Wwhose behalf the claim has been mede by the Law Society,
then no further steps shall be taken in relation to the execution of the warrant until
gither: '
(i a further period of 1 clear working day (or such further period as
may reasonably be agreed) elapses without such proceedings having been
ingtituted; or
{ii)  procesdings to establish the privilege have failed; or

(i) an agreement 15 reached between the parties as to the disclosure
of some or all of the documents subject to the claim-of legal professional

privilege,

Where proceedings to estzblish the privilege claimed have besn instituted,
armangements shall forthwith be made to deliver the decwments held by the third
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party into the possession of the registrar of the couwrt in which the said proceedings
have been commenced. The docoments shalf be held by the registrar pending the
arder of the court.

14, Where proceedings to- establish the privilege claimed are not institeted within 3
clear working days {or such firther psriod as may have been agreed) of the
ditivery of the document into the possession of the third party, or where an
agreement is reached between the parties as to the disclosure of some or all of the
documents, fhen the parties shall attend upon the third party and shall advise him
or her ag to the heppening of those matters and shall request him or her, by
consent, to release info the possession of the Search Team Leader oll the
documents being held by the third party or, where the parties have agreed that anly
some of the documents hald by him or her showld be released, those decuments.

15.. In those cazes whepe the lawyer or Law Society refises to give co-operation, the
Search Team Leader shomld politely but firmly advise that {he search will procesd
in amy event and that, becanse the search teamn s not familiar with the office
systems of the lawyer or Liw Scciety, this may entail a search of all files and
documents in the lewyer"s or Law Sociely’s office in arder lo give full effect to the
gpthority conferred by the warrant. The lawyer or Law Scciety should also be
advised that a document will not be seized if, on inspection, the Search Team
Leader congiders that the document is either not within the warrant or privileged
from seigure. The search tesm should then proceed forthwith to executs the
warrant. o ) '

N ON : Y QFFICE

In executing & warrant on the office of a Member of Parliament, care must be taken
regarding any claim of parliamentary privileges. Parliamentary privilege attaches to any
document which falls within' the scope of proceedings in Parliament. Procesdings in
Parliament includes all words spoken and acts done in the course of, or for the purposes
of or incidental to, the transecting of the business of a House or committes.

. Parliamentary privilege belongs to the Parliament as a whole, not individual members.

This procedurs is based on the protocol recommended by the Legisiative Council

Privileges Committes in February 2006 (Report 33).

1. A search warrant should not be executed on premises in Parliament House on a

- parliamentsry siting day of on 2 day on which & parlismentary committee
mvolving the member is meeting unless the Commissioner is satisfied that
comphance with this restriction would affect the integrity of the investigation.

2. If the premises to be ssarched are in Parliament Hovse the Fxecative Director,
Legal will contact the relevant Presiding Officer prior to execution and nofify
that officer of the proposed search, If the Presiding Officer is not available the
Executive Dirsclor, Legal will notify the Clerk or Deputy Clerk or, where a
Corittee’s documents may be involved, the Chair of that Committee. The
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Clerk will arrange for the premizes the subject of the warrant o be seeled and
secured pending execution of the warrant, .

3. To minimise the potential interference with the performance of the Member's
duties the Executive Director, Legal should also consider, uniess it would affect
the integrity of the investigation, whether it is feasible to contact the Member,
or a senjor member of hisher staff, prior to exscuting the warrant with 2 view
tcagrmhgnnaﬁm;fwexmuﬁmofﬂmwmhsfa&'aspnsm'bfeascamh
warrant should be executed at 8 tme when the mmbcrar a senior member of
his or her staff will be present.

4. The Commission will allow the Member and the Clerk a reasomable time to
- seek [egal advice in relation to the search warrant prior to its exdcution and for
the Member to arrange for a legal adviser to be present during the execution of -
the warrant,

(" 5.. The Executive Director, Legal will assign a lawyer to attend the search for the
‘ purpose of providing legal advm: to the Search Team on the issue of

partiamentary privilege.

6. On ardval at Parliament House the Search Team Leader and assigned lawyer
should mest with the Clerk of the House mnd Member or the Member's
representative for the parpose of outlining any obligations under the wamant,
the general natnre of the allegations being investigated, the nature of the
materia] it is believed is located in the Member's office 'and the relevance of

* that material to the investization.

7. The Search Team Leader is to allow the Mml;ﬂr a reasonable apportunity to
claim pm‘]iamﬂrr:a:y privilege in resrpac:t of a:uy dﬂ::uments or other things
" located en the premises.

8. The Search Team Leader should not ssek to access, read or ssize any document
over which a claim of parliamentary privilege is made,

9,  Documents over which parliamentary privilege iz claimed should be placed in a

" Property bag, A List of the documents will be prepared by the sxecuting officer

with sssistance fiom the member or staff member. The member, or member’s

. staff, should be piven an opportunity to fake copies before the documents ars
secured,

10, The Ssarch Team Leader should request the Clark to securs and take custody of
any documents over which a claim for parliamentary privilege has been made.

11. At the conclusion of the search the Search Tr:am Leader should provide a

receipt recording things seized. If the Member does mot hold copies of the

. things that have been seized the receipt should centain sufficient particulars of

the things 1o enable the Member to recall details of the things seized and obtain
further advice.
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12, The Search Team Leader should infoxm the Member that the Commission will,

13,

14.

L5

17.

to the extent possible, provide or facilitate sccess to the seized material whare
such access is necessary for the performance of the Member’s duties.

Any claim of parfiamentary privilege will be reported by the Search Team
Leader to the Executive Director, Legal who will consider the matter in
comjunction with the Executive Director, ID, the Deputy Commissioner and the
Commissioner for the purpose of determining whether the Commission will
object to such a claim. '

Where & ruling iz sought as to whether deouments a:epm;nanmd by
parliamentary privilege the Member, the Clerk and a repressptative of the

Commission will jointly be present at the exemination of the matedal. The
Member end the Clerk will identify material which 'EEIB_',"’I;‘-IE.]III falls within the

seope of paﬂmmemm']r procesdings.

A list of material mnnd:mdtnbemthmﬂlesmpeufpmadmgsm
Pmmmmbamdbymeﬂmkmdwmwmmmﬂ
ﬂ:nCunmmunsrcprmm

will immediately be made available to the Commission.

In the event the Commission disputes the claim for privilege over thess
documents listed by the Clerk the Comuniséioner may, within a reasonable time,
write-to the President of the Legislative Council or Spaaker of the Legislative
Agsembly to dispute any material considered to be privileged material and may
provide written reasons for the dispute. The issue will then be determined by
the relevant House. .

11 SEARCH OF PERSONS

11.1

11.2

Pertonal Search Power

Section 41(2) of the JCAC Aet provides that a member of the Police Force, or a
“senior Commission investigator”, named in and executing a search warrant, may
search a person found in or on the premises who is reasonably suspected of
having a document or other thing mentioned in the warrant,

Commission investigators who have received training in searching pefsm wiii
be designated as “senior Commission investigators" pursuant to 541(3) of the
Act That fact will be endorsed on the back of their identification certificates.

Guidelines for Personal Searches

Any person should be asked if they have any items on their person before a.

search is commenced. Only Frisk and Ordinary searches should be performed.

DiMaSTIS

Any material not listed as falling within the cope nfprbcmdings in Parliamerit
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"Frisk search': means a search of a person or of articles in the possession of a
parson that may include:

fa}  asearch of a person oandm:ed By gm‘ci:f}r rumming the hands over the
person's outer garments; and

(B} an -mm.fmﬁ@u of anpthing worm oF carried by the person that is
comveniently-and volumtarily removed by the person.

"brﬁiunry search'; mearns a search of a pevson or of articles in the possession of
a person that may inclide:

@} requiring the person to remove thelr overcoat, coat ar_.rmkef and any
- gloves, shoes and hat; and .

.(&) an examination of thase items.

Ifa Smmﬂummsmnnmﬁ&hgﬂtﬂrhﬂhmmtﬁataﬁhipmmhl&nmml
appmvs]shau]dbaubmmedﬁumthaﬂlmcutvcmm: .

'Strip gearch': means a search of a person or uf&rtwfsv In the possassion of a
persen that may include: )

(ﬂ) réquiring the persom -0 remove afl of his or her gﬁrﬁfﬂd!& _,f'ar
examination; and

["b} an . examinafion c.'j' the peman.s EI'DIJ'}P .ﬂm" nent q.l"fhe pemans .Eraafy
. covities),

The search is to be conducted by a person of the sane sex as the person o be
searched, The search should be conducted in private with another person of the
same sex as a witness to the search. If a witness of the same sex is not availshle
. within the search team then an independent wilness should be arranped.
' Arrangements should be made through the Ssarch Co-ordinagor.

Persons under the age of 18 should not be searched without the approval of the
Executive Director, ID; Wherever possible parents should be present during any
such search.

The following details must bs entered in the "Search of Persons Register' held by
the Exepufive Director, ID:

(a) Full namg of person searched

(b) Date of birth of person searched
(&) Sex of person searched

fd} Date of search

() Time of search (Start/Finish)

#i] Place where search was conducted

DIDIG3aTS
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(8  Categoryfies of search conducted

()  Mams of investigator conducting search

{i) Mame of witness (mnia:t details if an indapsudmi wilness)

()  Reason for search {'mcIudmg teason for chang& of search category, i
required) .

(k)  Warrant Mumber

(B Dreseription of any property located

SEIZURE — SPEQQL PROVISIONS

If, during the execution of the waman! & document or other thing is found that would be’
admissible in a prosecution for an indictable offence against' the law of the
Commonwealth, 3 State or Territory, thaaﬁnaraxecuﬁngﬂlemmaysmzethﬂ
dﬂ.mnmtornthuthmgrfhﬁ‘shehdmnnmasmmblsgmunﬂsmusm iz
necessary to prevent its concealment,. loss, mutilation or destruction or its use in
committing such an offence (547, ICACMI} The document or other thing does not
hnvatnbesmdmthswmt.

DAM QGE TO PROPERTY

Where damage is cansed to any property unthspremlses during the E:xacuﬁonbfa :
Search Warrant, the Search Team Leader shafl cause:

= anote to be made of the location and extent of the damage;
. if'nl:d:ssﬂry prepare a plan of and/or phl:rtogmph the damage;
» make an official record of the circumstances as soon as practicable;

+ arange for the attendance of a semior Comumission officer not connected with the
execution of the Warrant to note and record details l:lfl]:le_danlagc; and

* arpange for the mm’niscs tor be secured if the occupants are not present.

%l‘h& Executive Director, Legal is {0 be notified of any damage and provided with 2
copy of the report.

RECEIPT OF PROPERTY AT COMMISSION )

The Team Property Officer shall be responsible for the conveyance to the Commission
of any documents or other property seized as a result of the execution of the Search
Warrant until such time that it is registered with Propecly. The property and the property
seizure sheets (andfor property receipt) shall be deposited with Property for recording,
It the event that & Property Officeris unavailable because of shori notice, lateness of the
Jhowr, i.e. night time, weekends ete, the property shall be secorely stored and b‘a.nsferred
to Property as scon as practicable.

Diess2s

Report 71 - November 2014 39



LEGISLATIVE COUNCIL

A revised memorandum of understanding with the ICAC relating to the execution of search warrants on members' premises

21

15 RET OF SEIZED %

Seized documents should be photocopied and either the original or'a copy retumed to the
owner in accordance with, the Commission's property procedures. An cooupier requiting
the prompt return of particolar documents which are said to be vital to the conduct of the
businsss/conipany shall be accommodated subject to the retum not hindering the
investigation. At the first opportunity following the execution of a scarch warrant, the
Case Officer shall consult with the Case Lawyer and relevant members of the
investigation tearm to cull the documents. Where there is any doubt as to the correctness
0fremunngado¢u:nminrprmdmgampy the Case Officer shall confer with the
Executive Director, ID.

16 RE [ TO ISSUIN: ER

Trrespective of whether or not the warrant is executed the Case Officer will, in
oo consultation with the Case Lawyer and using the Legal macro, prepare and forward to
(" the issuing officer & written report stating whether or not the warrant was executed and,
. if it was, seiting out the matters required by 5.74 of the Law Erforcement (Powers and
Responsibilities) Aet 2002 within fen days.after the exceution of the Wamant or the
expiry date of the Warrant whichewver first oceurs. Copies of the Property Seizure sheets

st accompany the Report to the issuing officer. .

17  DEBRIEF
Af;.suc;n a.é_pmﬂ&cab]e following the execution of 4 Search Warrant, the Case Officer
shall convens a debriefing session attended by the search team, the Team Chief
Investigator, Case Lawvyer, and any other pcmunnzl the Team Clucf Investigator
considers appropriate,

18 FILING WITH PROPERTY

The Case Officer is to ensure that copies of the original signed spplication (including
c the completed issuing officer’s record of the application), the Occupiers Motice,
Search Wmant, non-inspection certificate (if sought), application to postpone SErVICS
of the occupiers notice (if any), authorisation checklist, property seizure sheets,
Report to Issing Officer and any independent observer form are filed in Property.

The Case Officer will be respomsible for providing the Senior Property Officer with
the details required to be recorded on the Formal Powers data base,

DIal6352s
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AUTHORISATION CHECKLIST
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APFENDIR 'A'

THIS FORM MUST ACCOMPANY EACH STAGE OF THE APPLICATION

Executive Director, Investipation
Division has approved that an application
for a search warrant is appropriate. -

Application, Warant, Occupier's Notice
and (if appropriate) cl.1l Certificats
provided to and approved by Exscufive
Director, Legal. '

~ ONCE COMPLETED THIS CHECELIST MUST BE FILED WITH PROPERTY AND

RETAINED WITH THE RELEVANT SEARCH WARRANT DOCUMENTATION

0101465525

Report 71 - November 2014

41



LEGISLATIVE COUNCIL

A revised memorandum of understanding with the ICAC relating to the execution of search warrants on members' premises

23
APPENDIX ‘B
) CASE OFFICER’S CHECEKLIST
WARRANT HOLDER :
NAME POSITION
PREMISES SEARCHED
ADDRESS - SUBURB
DESCRIPTION OF PREMISHS:
/~, INDEPENDENT OFFICER o o
e NAME POSITION LOCATION CONTACT
' ; NUMBER
EXECUTION
TIME OF ENTRY DATE .
TIME OF DEPARTURE DATE
OQCCUPIERS NOTICE: Served Yes/No
NAME ' | DOB POSITION.
. L |
OTHER PERSONS ON THE PREMISES AT TIME OF EXECUTION
NAME . POSITION | ORGANISATION
VEHICLES PRESENT AT LOCATION: -
REG NO. STATE | DESCRIFIION SEARCHED
. YESMO
| YESMO
| YESMNO

 MEMBERS OF SEARCH TEAM/PERSONS ASSISTING COMMISSION OFFICERS

NAME

POSITION

TINS5
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Case Dificer consults with Case Lawyer whether sufficient legal basis for search warrant

Executive Director, lnvestigation Division has appmvr:d that an application for & search warrant is
appropriate

Case Officer has identified all resources (peaplelequipment, non ICAC personnel, police, and
comiputer forensic officers) necessary to conduct the search and has obtained approval to use those
resources, All t‘.'-quipmmt needs to be checked to ensurs it is in a serviceable condition

| Case Officer prepares the draft Application, Warrant, Occupier's Notice and, lfrequ.tmd, cl.11
Certificate and submits to Chief Tnvestigator for review

Opérations Adviser to lizise with NSW Police re any polics assistance required

Application, Warrant, O-I:.c‘l.IPlEI s Motice and (if appmpnale} cl1l Curta:ﬁnate provided to Case
Lawver who reviews am:l gettles documentation

Case Lawyer pmvide.s all dumm; to Director of Legal for review and approval -

Originals of all dnaummts and Authorisation Checklist submitted to Pmperty Manager for
r&g:slrauon .

Case Officer makes an appointment with a.utilm.risead officer, then attends court and swears the
warrant. A copy of the application should be requested from the Justice once their notations have
been included and it has been swom. This copy is to be provided to the Property Manager

Cage Officer to prepare Operational Orders and brief search teams on the proposed execution and
their roles

Report to issoing officer mmpi::tcd by Case Officer in consultation with Case Lawyer. Copy given
to Senior Property Officer

Case Officer snsures copies of the nriginai signed epplication (incleding the completed issuing |

officer’s record of the application), the Oeccupiers Notice, Search Warrant, non-inspection
certificate (If sought), application to postpone service of the ccoupiers notice (if any), anthorization

checklist, property seizure sheets, Report to Issuing Officer and any independent observer forms

are filed in Property.

CRONSSsEs
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~APPENIDIX 'C'

INDEPENDENT COMMISSION AGAINST CORRUPTION

RECEIPT

_ -PROPERTY RECEIVED BY:

AN QFFICER OF THE INDEPENDENT COMMISSION AGAINST CORRUFTION

. f _-“‘.- _ ' o

* ONTHIS DATE, PROPERTY AS LISTED HEREUNDER/

DESCRISED IN ATTACHMENT
WAS RECEIVED FROM oF
{
SIGMNED:
TITLE
DATE:

e

4
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* L

A Ttem Mo, Seirure Officer:

PRIVILEGES COMMITTEE

APPENDIX D'
PROPERTY SEIZURE SHEET

OPERATION:

ADDRESS:

Diescription:

Location:

Ttem Mo.: Sefzure Oﬂ*mer ’ . |

Ttem Mo.: Serzure Cffcer

Degeription:

Location:

Ttem Mo.: Seirure Officer:

Drescription:

Location:

Mame/Signature - Cocupier Mame/Signaturs - Property Officer

Date:
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Appendix 2 Memorandum of Understanding on the
execution of search warrants in the
premises of members of the New South
Wales Parliament between the
Commissioner of the Police, the President
of the Legislative Council and the Speaker

of the Legislative Assembly, November
2010
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MEMORANDUM OF UNDERSTANDING
ON THE EXECUTION OF SEARCH WARRANTS
IN THE PREMISES OF
MEMBERS OF THE NEW SOUTH WALES PARLIAMENT
BETWEEN
THE COMMISSIONER OF POLICE
THE PRESIDENT OF THE LEGISLATIVE COUNCIL
AND
THE SPEAKER OF THE LEGISLATIVE ASSEMBLY
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1. Preamble

This Memorandum of Undetstanding records the undesstanding of the Commissioner of Police, the
President of the Legislative Council and the Spealcer of the Legislative Assembly on the process to
be followed where the NSV Police Force proposes to execute a search watrant on premises used or
occupied by a member of the New South Wales Parliament, including the Parliament House office
of a member, the ministerial office of a member, the electorate office of a member and the
residence of a member,

The memorandum and associaled processes are designed to ensure that search warranrts are
executed without improperly interfering with the functioning of Padiament and so its members and
their staff are given a proper opportunity to clim padismentary pdvilege in relation to documents
in their possession,

2. Execution of Search Warrants

The apreed process for the execution of a search warrant by the NEW Police Foree owver the
premuses used or occupied by a member is spelt out in the attached Procedures for the execution of
search wastants in the premises of members of the New South Wales Parliament’,

3. Promulgation of this Memorandum of Understanding
This Memorandum of Understanding will be promulgated within the MSW Police Force.

This Memotandum of Understanding will be tabled in the Legislative Couneil by the President and
in the Legislative Assembly by the Speaker,

4. Variation of this Memorandum of Understanding

This Memorandum of Understanding can be amended at any time by the agreement of all the
partes to the Memoranduam,

This Memorandum of Understanding will continue until sny  forder Memorandum  of
Understanding on the execunon of search warrants on the premises of members of the New South
Wales Parlizment is concluded between the Commissioner of Police, the President of the Legislative
Council and the Sptﬂkl:r of the I.tg‘is'l.ariv: Aﬁscmh]}r.

The Commissioner of Police will consult with the President of the Legislative Council and the
Speaker of the Legislatdve Assembly in relation to any revision of this memorandam.

Revocation of agreement to this Memorandum of Understanding

Any party to this Memorandum of Understanding may revoke their agreement to this
Memorandum. The other parties to this Memeorandum of Understanding should be notified in
writing of the decision to revoke.
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Signaiures

The Hon Amanda Fazio MLC
President |

l:n? fﬁf‘dﬁ'h.‘-__'-l.i.l__k')ﬂ.{- 2010

The Hon Richard Torhay
Speaker

Ll 11 2010
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PROCEDURES FOR THE EXECUTION OF SEARCH WARRANTS
IN THE PREMISES OF
MEMBERS OF THE NEW SOUTH WALES PARLIAMENT

1. Purpose of these procedures

These procedures are designed to ensure that officers of the NSW Police Force execute search
wartants ot the premises of members of the New South Wales Pacliament in a way which does not
amount to a contempt of Parliament and which pives a proper opportunity to members to raise
claims of parliamentary privilege in relation to documents that may be on the seacch premises,

2. Application of these procedures

These procedures apply, subject to any overriding law ot legal requitement in 2 pardeular case, to
any premises used or occupied by a member inchading:

¢ the Parliament House office of a member;
®  the mimstenal office of a member who is also a miniseer;
*  the electomte office of a member; and

* any other premises used by a member for prvare or official purposes at which there is
reason to suspect that marerial covered by pathamentary privilege may be located.

3. Parliamentary privilege

A search warrant, if otherwise valid, can be extecuted over premises occupied or used by 2 member
of the Mew South Wales Pacliament, including the Patliament House office of a member, the
ministerial office of a member who is also a minister, the electorate office of a member and the
residence of a member. Evidential materal cannot be pliced beyond the reach of officers of the
MEW Police Force simply because it is held by & member or is on premises used or occupied by a
member,

Howewver, in executing a warsant on the office of a member of Parliament, care must be taken
regarding any claim of parliamentary privilege. Patiamentary privilege attaches to any material,
including electeonic documents, which falls within the seope of ‘proceedings in Padiament, as
specified in Artele 9 of the Bl of Righer 1682, Article 9 applies in New South Wales under the
Imiperiad Acts Appilicasoe Ac 1969,

It is & contempt of Padliament for an officer of the NSW Police Force or any person to improperdy
interfere with the free performance by 2 member of his or her parliamenrary dutes,

The scope of ‘proceedings in Parliament” is not defined in legslaton. In general terms, the phrase 13
taken to mean all words spoken or acts done by a member in the course of, or for the purposes of
or incidental to, the transacting of the business of a Howse or committee of Padiament.

In the context of the execution of a search warrant on the premises of a member, material in the
pessession of members that may fall within the scope of ‘proceedings in Padisment’ may include
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notes, draft speeches and questinons prepared by the member for nse in Parliament, correspondence
received Dy the member from constiuents i the member has or is seeking o raise the constituent’s
tssues in the House, correspondence prepared by the member again if the member has or &5 secking
to raise the issue in the correspondence in the House, and subimissions and other material provided
to the member as part of his or her participation In committes inquines.

Ttems that arc unlikely to be captured within the scope of ‘procesdings in Padliament’ include a
membet’s avel documentation and politieal party matestal,

In soime cases the qucsl:inn of whether material constitutes ‘pm-cr:cdjngs in Parhament’ wall murn on
what has been done with the material, or what the member intends to do with ir, rather than whar is
contained in the matenal or where it was found.

4, Procedure prior to obtaining a search warrant

An officer of the N5W Police Force who proposes to apply for a search warrant in respect of
premises used or occupied by a member should seek approval from the Commissioner or the
Commissioner’s delepate before applying for the warrane.

Care should be taken when d:afl:i.ng a search warrant to ensure that it does not cover a wider range
of material than is necessary to advance the relevant investigation,

5. Execution of a warrant on the Pariament House Office of a member

The following procedures are to be observed in telation ro the executing of 2 wartant on the
Parliament House Office of a member:

1. A search warrant should not be exccuted on premises in Pariament Howse on a
padizmentary siting day or on a day on which a parliamentary committee involving the
member is meeting vnless the Cotmtnissionet or the Comimissioner's delegate is satisfied that
compliance with this restriction would atfect the integrity of the invesdgaton.

2. The Search Team Leader will concr the relevant Presiding Officer prior to execadon of a
search warrant and notfy thar officer of the proposed search. The Presiding Officer shall
then infesm the Clerk or the Deputy Cledk. If the Presiding Officer i not available the
Search Team Leader will notify the Clesk or Depaty Clerk o, where a Committee’s
documents may be involved, the Chaie of thar Commirree, The Clerk will arrange for the
premises the subject of the wamant to be sealed and secured pending execution of the

warcant.

3. To minimise the potential interference with the performance of the member's duties the
S-I:a.rch Team LEH.dEI SI'.I.I'.'IL'IJ.I'J. a]m Cﬂﬂﬁi.d.f.'l'= '.J.'['IJ.I:S-S it wuuld aff{_'cr ﬂ'.l.ﬂ intfg]:i.t}' Df 'LI'.I.E
investigation, whether it is fessible to contact the member, or a senior member of his/her
staff, priot to executing the warrant with a view to agreeing on a time for execution of the
warrant. As far as possible a search warrane should be executed ar 2 nme when the member
ot a senior member of his or her staff will be present.

4. The Zparch Team Leader will allow the member and the Clerk a ressonable time to seek
legal advice in relation to the search wastant pror to its ezecution and for the member to
BIIE.H!-J__E‘ EDI a ]CE_Z.'. 'B.d.'i"]lﬁtl' o bt FI-H:S.I’:!'.IE dur.ing tht I::{CEI.'I.L';.CII'l DF th: warrant.
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The Search Team Leader may assign a lawyer to attend the search for the purpose of
providing legal advice to the Search Team on the issue of padismeneary prvilege, and o
technical information expert to assist with accessing information stored in a computer,

On arrival at Parliament House the Search Teamn Leader and assigned lawyer (if present)
should meet with the Cledk of the House and member or the member's representative for
the purpose of outlining any obligations under the wantant, the peneral nature of the
allegations being investigated, the nature of the materal it is believed is located in the
member's office and the relevance of that material to the investigation.

The Search Tesm Leader iz to allow the member a reasonable opportunity to clam
patliamentary privilege in respect of any documents or other things located on the premises,

The Search Team Leader, apart from sighting a document over which a daim of
patliamencary privilege is made for the purposes of identfication and lsting as per claose
5(9) below, should not seek to access, tead or seive the document.

Documents over which pariamentary prvilepe 15 claimed should be placed in a Property
bag. A list of the documents will be prepared by the Search Team Leader with assistance
from the member or staff member. The member, or members swaff, should be given an
opporhmity to take copies before the documents are secured,

The Search Team Leader should request the Clerk to secure and take custody of any
documents over which a claim for parhamentary prvilege has been made.

At the conclusion of the search the Search Team Leader should provide a receipt recording
ﬂliﬂgs seized, If the member does not hald copies af the ﬂﬂ:lgﬁ that have been seized the
receipt should contain sufficient partculars of the things to enable the member to recall
details of the things seized and obtain further advice,

The Search Team Leader should inform the member that the MSW Police Force wall, to the
extent p-ﬁssih]u,, pruvld.t. or facilitate access to the seized materal where such access is
necessary for the performance of the member’s duties.

Any claim of parliamentazy privilege will be reported by the Search Team Leader to his or
her Commander who will consider the matter in conjuncton with the Commissioner's
delegate for the purpose of determining whether the M3W Police Force will object to such a
claim.

Where a maling is sought as to whether documents are protected by pardiamentary privilepe
the member, the Clerk and representanve of the NSW Police Force will joindy be present
at the examination of the material. The member and the Clerk will identify matersal which
they claim falls within the scope of padiamentary proceedings.

A list of material considered to be within the scope of proceedings in Parliament will then
be prepaced by the Cletk and provided to the member and the NSW Police Force

representative.

Any material not listed as falling within the scope of proceedings in Patbament weil
imrmediately be made avalable to the NSW Police Force.

In the evenr the WNSW Police Force dispute the claim for privilege over these documents
listed! by the Cledk the Commissioner may, within a reasonable time, write to the President

Report 71 - November 2014

53



LEGISLATIVE COUNCIL

A revised memorandum of understanding with the ICAC relating to the execution of search warrants on members' premises

of the Legislative Council or Speaker of the Legislitve Assembly to dispute any material
considered to be privileged material and may provide written reasons for the dispute. The
wssue will then be determined by the relevant House,

6. Exccution of a warrant on premises used or occupied by a member (not being at
Parliament House)

The following procedures are to be observed in relation to the executing of a wartant on premises
used or occupied by a member, not being an office at Parliament House:

1. A search warrane should be executed on premises used or occupied by a member at a time
when the member, or a senior member of his or her staflf, will be present, unless the
Commissioner or the Commissioner’s delegate is satisfied that complitnce with this
restricton would affect the integrity of the investgation.

2, To minimise the potential interference with the performance of the member’s dudes the
Search Team Leader should also consider, unless it would affect the inegrity of the
investigation, whether it is feasible to contact the member, or 2 senior member of his/her
staff, prior to executing the wareant with a view to agreeing on a time for execution of the
Warrant.

3. The Search Team Leader will allow the member o reasonable dme to seek legal advice in
relation to the search wareant prior to its execution and for the member to arrange for a
legal adviser to be present during the execution of the warrant,

4. The Search Team Leader may assign a lawyer to ateend the search for the purpose of
providing legal advice wm the Search Team on the issue of pardiamentary privilege, and a
technical information expert to assist with accessing information stored in a computer.

5. On ardval at the premises, the Search Team Leader and assigned lawyer (if present) should
meet with the member or the members representative for the purpose of ouotlining any
obligadons under the warrant, the general naturee of the allegadons being investgated, the
nature of the matedal it is believed is located in the member's office and the relevance of
that material to the investigation.

G. The Search Team Leader is to allow the member a reasonable opportnity to clam
patliamentary prvilege in respect of any documents or other things located on the premises,

7. The Search Team Leader, apart from sighting a document over which a claim of
patlismentary privilege is made for the purposes of identficanon and listing as per clause
6(8) below, should not seek to access, read or seize the document.

8. Documents over which parliamentary prvilege is claimed should be placed in a Property
bag. A list of the documents will be prepared by the Search Team Leader with assistance
trom the member or staff member. The member, or member’s staff, should be given an
oppoatiundty to take copies before the documents are secured.

0. At the conclusion of the search the Search Team Leader should provide a receipt recording
things seized. If the member does not hold copies of the things that have been seired the
teceipt should contain sufficient particulars of the things to enable the member to recall
details of the things seized and obtain further advice.
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The Search Team Leader should inform the member that the NSW Police Force will, to the
extent possible, provide or facilitate access to the seized materizl where such access s
necessary for the Pl:rfunnsnl:l: of the member’s duties.

The Search Team Leader should deliver any documents over which padiamentary privilege
i3 claimed to the Cletk of the House.

Any claim of pariamentary privilege will be zepoeted by the Search Team Lender to his or
her Commander who will consider the matter in conjunction with the Conunissioner’s
delegate for the purpose of determining whether the NSW Police Force will object to such a
claim.

Where a ruling is sought as to whether documents are protected by parlamencary privilege
the member, the Clerk and a representative of the NSW Police Farce will joinedy be present
at the examination of the material. The member and the Cledk will identify matenal which
they claitn falls within the scope of parliamentary proceedings.

A list of materal considered to be within the scope of proceedings in Parliament will then
be prepared by the Clerk and provided to the member and the WNSW Police Force
representave,

Any material not listed as falling within the scope of proceedings in Pariament will
immediately be made available to the NSW Police Force.

In the event the M5W Police Force disputes the claim for prvilege over these documents
listed by the Clerk the Commissioner may, within a reasonable time, write to the President
of the Legislative Couneil or Speaker of the Legislative Assembly to dispues any material
considered to be privileged material and may provide written ressons for the dispure. The
issue will then be determined by the relevant House.
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Appendix 3 Revised draft Memorandum of
Understanding on the execution of search
warrants in the premises of members of the
New South Wales Parliament between the
Commissioner of the ICAC and the
President of the Legislative Council and
the Speaker of the Legislative Assembly,
September 2014
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MEMORANDUM OF UNDERSTANDING
ON THE EXECUTION OF SEARCH WARRANTS
IN THE PREMISES OF
MEMBERS OF THE NEW 50UTH WALES PARLIAMENT
BETWEEN

THE COMMISSIONER OF THE INDEPENDENT COMMISSION
AGAINST CORRUPTION

THE PRESIDENT OF THE LEGISLATIVE COUNCIL
AND
THE SPEAKER OF THE LEGISLATIVE ASSEMBLY
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1. Preamble

Thizs Memeorandum of Understanding records the understanding of the Commissioner of the
Independent Commission Against Conuption (ICAC), the President of the Legislative Council
and the Speaker of the Legislative Assembly oo the process to be followed where the ICAC
proposes to executt a search wareant on premises vsed ot occupied by a member of the New
South Wales Padiament, inchuding the Pecliament House office of a member, the ministerial
office of a member, the eectorate office of a member and the residence of @ member,

The memorandam and associated processes ate designed to ensure that seacch watmants ae
executed withour improperly interfering with the functioning of Parliament and so its members
and their staff are given a proper opportucity to cliim pacfamentary privilege in relation to
documents and things, incloding electronic documents, in theit possession,

This memomndumn replaces the previous memorandum eatered into by the Commissioner of the
ICAC, the President of the Legislatrve Coupeil and the Speaker of the Legislative Assembly in
December 2009,

2. Execution of Search Warrants

The agreed process for the excention of a search watrant by the ICAC over the premises used or
ocoupied by a member i spelt oot in the attached Proceduzes for the execution of search
wattants in the premises of membets of the New South Walss Parlament'.

3. Promulgation of this Memorandwmn of Understanding

This Memorandom of Understanding will be promulpated within the Parlament of MNew South
Wales and the ICAC.

This Memorandom of Understanding will be tabled in the Legislatve Council by the President
and in the Legislative Assembly by the Speaker,

4. Variation of this Memorandum of Understanding

This Memorandum of Understanding can be amended at any time by the agreement of all the
parties to the Memarandum.

The Commissioner of the ICAC will consult with the President of the Lepislative Connicil and
the Speaker of the Legislative Aszsembly in relation to any revision of this memorandnm.

5. Term of this Memorandum of Understanding

This Memgoandwn of Undesstanding will continue wntl any fusther Memosandum of
Understanding on the execetion of search wareants on the ptemises of members of the New
Scuth Wales Paliament is concluded between the Commissioner of the ICAC, the President of
the Legislative Coundl and the Speaker of the Legislative Assembly or until this Memorandum
of Undestanding is fevoked by a party.
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6. Revocation of agreement to this Memorandum of Understanding
Any party to this Memompdun of Undersmanding may revoke their agreesment to this

Memorandum. The other parties to this Memorandum of Understanding should be notified m
weritinyr of the decision to revoke.

Signatures

The Honourable Mtgal:l Latham
Commissioner of the ICAC

2014

The Honourable Don Harwin MLC
Preaident

2014

The Honourable Shelley Hancock MP
Speaker

2014
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PROCEDURES FOR THE EXECUTION OF SEARCH WARRANTS
IN THE PREMISES OF '
MEMBERS OF THE NEW SOUTH WALES PARLIAMENT

1. Purpose of these procedutes

These procedutes ave designed to ensute that officers of the ICAC execute senrch warrants on
the premises of members of the New South Wales Parliament in a way which does not amount
to & conternpt of Parlisment and which gives 4 proper opportunity to members to raise clairns of
pacliymentacy privilege in relation to docoments and thingsl, including dectronic docutments,
that may be on the search premises.

2. Application of these procedures

These peocedures apply, subject to any overtiding lavw or legal requirement in 2 particular case, to
the following premises used or oecupied by & member:

&  the Parhament House office of 3 membet;
o the ministerial office of 2 member who s also 2 minister;
o the electorate office of a member; and

# any othet premises vsed by a member for private or official purposes at which the ICAC
has reason to suspect that materia] covered by patliscnentary privilege may be located,

3. Parliamentary privilege

A valid search warrant may be execoted over premises occupled of uwsed by a member of the
New South Wales Parlisment, including the Padisment House office of s membet, the
miviigtetial office of a member who is also o minister, the electotate office of 4 pember and the
residenice of 2 member. Evidental material cantiot be placed beyond the reach of officers of the
[CAC simply because it is held by & member or is on premises used or ocoupied by a member

However, it exeonting 2 warrant on the office of 2 member of Parliament, cate must be taken
regavding any claim of parliamentacy privilege, Under section 122 of the Indkpesdens Comamiision
Apainst Corraption et 1988, nothing in the Act shall be taken to affect the rights and privileges of
Paslisment in eelation to the freedom of specch, and debates and procesdings, in Patliament,

Parlismentaty privilege attaches to any docoments and rthings, induding electronic documents,
which fall within the scope of ‘proceedings in Palistnent’, z5 specified in Article 9 of the Bilf o
Righir 1689, Article 9 applies in MNew South Wales under the bwpr:ﬂ:fﬂrﬂr@b&ﬂfmﬁd 1859,

It is & contemnpt of Padinment for an officer of the [CAC or any person to impropedy Interfere
with the free petformance by a member of his of her pazlinmentary duties.

The Indeperclesn Commissioa Agalngt Cospuptics Acg 1908 s 1o selae of “docssents oo athor 1kisgs". The Law Enforcement

{TPewesra and ResponeibiBscs) Aot 2003 refzes 5o “thimg™. TDocemant’ means "any record of information’, Sm the definidon of Tesumsent’
im szetion 21 of the letgretator < 1957
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The scope of ‘proceedings in Parlisment is not defined in legislation. In peneral terms, the
phrase i talen to mean all words spoken o acts done by a member in the coutse of, ot for the
purposes of or incidentsl to, the trangacting of the business of 3 Howse or cﬂlnmitljbc of
Parliament.

In the context of the execution of a search warrant on the premises of a member, documents or
things in the possession of members that may fll within the scope of procesdings in Pacliament’
may include notes, deaft speeches and questions prepared by the member for use in Puliament,
correspondence received by the member from constituents if the member has raised or is
secking to raise the constipent’s issucs in the House, comespondence prepated by the menber
again if the memhber has or is seeking to raise the fssue in the comrespondence in the Flouse, and
submissions and other materizl provided to the member as part of his or her parricipation in
committes inguites.

Things that ave nnlikely to be capnived within the scope of ‘proceedings in Parliament’ inchude a
membet's travel documentation and polifical party materal,

In scme cases the quoestion of whether a docwment ot thing constimtes ‘proceedings in
Parlisment’ will turn on what hes been done with the document or thing, or what the member
intends to do with it, tather than what it contains or where it was found.

4. Procedure prior to obtaining a search warrant

Mo officer of the ICAC is to apply for a search warrant in respect of premises used or gcoupied
by a member without first obtaining the spproval of the Comnissioner or, in the ahsence of the
Commissionet, the Deputy Commissioner,

Care shoold be taken when drafting a search wareant to ensure that it does not cover a wides
mange of documents o things than Is necessary to advance the relevant investigation,

5. Exceution of a wacrant on the Parliament House Office of a member

The following procedures are to be observed in zelation to the executing of a warrant on the
Parliament House Office of a member:

8) A search wamane should not be exscuted on premizes i Parliment House on a
parlismentary sitiing day or on a day on which a paiamentary commirtes involving the
member is meeting unless the Commissioner or the Deputy Commissioner is satisfied
that cu:upliann: with this restriction would affect the lutcgntjr af the mmngatl.gn

b} The Execotive Ditector, Legal will contact the televant Presiding Officer prior to
execution of a search warrant and notify that officer of the proposed search, The
Presiding Officer will then inform the Clerk (or the Deputy Clerk) and the Executive
Manager, Padismentary Setvices (or the Deputy Exccutive Manager). If the Presiding
Officer is not avaihble the Execuive Director, Legal will notify the Cleck or Dieputy
Clerle or, where a Cotnmittee’s documents oy be dnvolved, the Chair of that
Comumirter. The Clerk will arrange for the premises the subject of the warrant o be
sealed and secured pending execution of the warrant,

¢ The Presiding Officer, Cletk, Deputy Cletk and Executive Manager, Parlismentary
Services (or the Deputy BExecutive Manager) should not advise the member or the

Report 71 - November 2014

61



LEGISLATIVE COUNCIL

A revised memorandum of understanding with the ICAC relating to the execution of search warrants on members' premises

mcmbm;’s staff that officers of the ICAC intend to execute a search warsane unless the
Executive Ditector, Legal has agreed to such advice being piven.

d} To minimise the potential interference with the pesformance of the membec's dutdes the
Search Tearn Leader should consider, unless it would affect the integrity of the
investigation, whether it is leasible to contzet the member, or a senior member of
hiz/her staff, prior to execoting the warrant with a view to agrecing on a time for
execution of the wantant. As far as possible a search warrant should be executed at a time
when the member o a senios member of his or het staff will be present.

2] The Search Team Leader will allow the member and the Cletk a reasonable dme to seek
legal advice in relation to patliamenzary privilege at the time of execution of the search
warrant and for the metnber to atrange for a legal adviser to be present ducing the
execution of the wattant.

fi The Executive Director, Legal may assign a lawyer to attend the search for the purpose
of providing legal advice to the Search Team on the issoe of padismentary privilege.

gl On arrival at Parliament House the Seasch Team Leader and assigned brwyer ({f present)
should meet with the Clerk of the House and member or the member's representarive
for the purpose of outlining any obligstions under the warrant, the general nature of the
allegations belng investigeted, the nature of the documents and things it is believed are
located in the membet's office and the relevance of thoze documents and things to the
investigation.

L.} The Sewch Team Leader is to allow t]:u: member a rezsonasble uppumnil:j to claim
patlismentasy privilege in respect of any items including documents, eleetronie devices,
or other things located on the premisss.

The Search Team Leader, apatt from sighting the items over which 2 cam of
P B
pathamentary privilege is made for the purposes of identfication and listing as pet
paragraph |} below, should not seek to access, read or seize the items.

J) Trems over which patlismentary prvilege is elaimed should be placed in a Property
contsiner of bag. A list of the items will be prepared by the Search Team Leader with
assistance from the member or staff member. The member, ar member’s staff, should be
given an opportunity to take 4 copy of any document before it is secured.

k) The Search Team Leader should request the Clerk to secure and take cuseody of any
itens over which a caim for pardiamentary privilege bas been made. The Clerk will
ensure the forengic integrity of the items to ensare they are not lost, darmaged, altersd or
destroped.

1} Ar the conclusion of the search the Seatch Team Leader should Fmv'idr: a r,tl:ti'pr
II:EDI'dII:Ig_ the items seized to the member or, in the shsence of the member, the most
senior staff member P:c.a:ct'lt If the member does not hald ED‘FLI::S of the items that have
besn seized the receipt should conrein sufficient particulars of the items to enable the
membes to recall details of the items seized and obtain fusther advice.

m) The Search Team Leader should infoem the member thar the TCAC will, to the extent
possible, provide or facilitate access to the seized items whete such aceess s necessasy
for the performaence of the member's duties.

62 Report 71 - November 2014



PRIVILEGES COMMITTEE

) Aoy claim of patliamentary privilege will be reported by the Search Team Leader to the
Exccutive Director, Tegal who will consider the matter in conjunction with the
Commissione: and other relevant ICAC officers for the purpose of determining whether
the ICAC will object to such a claim.

o) Where a ruling & sought as to whether an iten is protected by parlivmentary pavilege the
member, the Cletk and a representative of the ICAC will joindy be present at the
exanination of the fetm, [f mareril s contained on an electronic device then a suitably
gualified person agreed to by the Cletk and ICAC representative will either create a
forensic imape of the device or ereate a forensic report of its contents so that the
fovensic image ot forensic report can be examined rather than the electronic device. The
merabet and the Cledk will identify the documents and things which they claie fall within
the scope of patliimentary proceedings.

pl A list of docoments and things cossidered to Le within the scope of proceedings in
Pasliament will then be prepaced by the Clerk and provided to the membes sod the
ICAC representative.

q) Any document os thing not listed as falling within the scope of proceedings in Parliament
will immediately be made awailable to the [CAC. In the event some of the contents of an
electranic device are listed as falling within the seope of promaﬁngs in Parliament, then
the balmce of the contents of that elecronic device not listed as falling within the scope
of proceedings in Padiament will be copied from the imaged device onto another
electronic stotage medium.in the form of a forensic image by a suitably qualified pesson
agreed to by the Clerk and TCAC representative and provided to the ICAC. In the event
the contents have not been imaged but a forensic contencs repott has been produced,
then a copy of the forensic contents report redacting the matetial falling within the scope
of proceedings in Palinment will be provided to the ICAC. The ICAC will provide the
Cletk with a receipt for the items it receives.

£) In the event the ICAC disputes the claim for privilege over any document or thing listed
by the Clerk the Commissioner may, within 2 reasonable time, wtite to the President of
the Legislative Council or Speaker of the Legislative J‘Lssr_'nbl_'r to dispute any item
considered to be privileged material and may provide written reasons for the r.hspuu:
The iszue will then be detertnined by the relevant House.

. Execntion of a warrant on premises used or occupied by a member (not he:iugl at
Pasdiament House}

The following procedures are to be observed in relation to the executing of a warrant on
premises used or ocenpied by a inember, aot h:irlg an office at Parlizment Heouse:

a) A search warrant should be executed an pnm:rﬁsﬂ uged or occupisd by a member at a
time when the member, of 3 senior member of his or her staff, will be present, unless the
Commissioner of the Deputy Comundssioner ok, in their absence, the Executive Divector
Investigation Division is satisfied that compliznce with this restriction would affect the
integrity of the :i.ﬂ.vutigati-un.

b) The Search Team Leader will contact the relevant Presiding Officer priot to execution of
a search warmant and notify that officer of the proposed search. The Presiding Officer
will then inform the Cleck {or the Deputy Cleck) and the Esecutive Manaper,
Parlismentary Services (or the Deputy Execitive Manager). If the Presiding Officer s
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not available the Search Team Leader will aotify the Clerk or Deputy Clerk. The purpose
of this contact is to facilitate timely and infotmed claims of privilege to be made. Where
the Search Teamn Leader advises the Presiding Officer (or Clerk ar Deputy Cleek) that the
integrity of the Investigation would be affected by notifying the member in advance of
the intention to execute a search warrant, the Presiding Officer and other paslizmentary
officers informed about the search warrant will not advise the member or the member's
staff that afficers of the ICAC intend to execute & search warrant.

¢} To minimise the potential interference with the pesformance of the member's dutics the
Search Team Leader should consider, onless it would affect the integrity of the
investigation, whether it & feasible to contsct the member, or a senior membet of
his/her staff, prior 1o executing the warrant with a view to aptccing on a time for
execution of the wartant.

d} The Search Team Leader will allow the member a ressonable dme to seek legal advice in
relation to parliamentary privilege at the time of the execution of the search wartant and
for the member to arange for 2 legal advizer to be present duting the executon of the
wrasrant, '

g) The Executive Director, Legal may assign a lawyer to attend the search for the putpose
of providing legal advice to the Seavch Team on the issue of patlismentary privilege.

f) On arrivel ar the premiges, the Search Team Leader and assipned lawyer (if present)
should tmest with the member or the member’s tepresentative fox the pugpose of
outlining any obligations nnder the wartant, the genersl nature of the allepations being
investigated, the nanure of the documents and things it is believed are located in the
premises and the relevance of those docwnents and things to the investipation.

g} The Search Team Leader is to allow the member 2 teasonable oppormmity to claim
paclismentary privilege m respect of any items incuding documents, electronic devices, -
of other things located on the premises,

h) The Search Team Leader, apart from sighting items over which a duim of parlismentary
‘ privilege is made for the purposes of identification and listing as pet patagraph i) below,

should not seek to access, read or seize the items,

i) Items ower which patliamentary privilege is claimed showld be placed in a Property
container or bag sealed by the Search Team Leader. A Bst of the items will be peepared
by the Sesrch Team Leader with-assistance feom the member or staff member. The
member, or member's seaff, should be given an oppormnity to take a copy of any
document before it is secored,

I At the conclusion of the search the Search Team Leader should provide a receipt to the
member gr, in the absence of the member, the cccupier of the premises, recording the
itemns seized. If the member does not hold copies of the items that have been seized the
teceipt shoald contain sufficient particulars of the itrems to enable the member to recall
details of the items seized and oheain firther advice.

k} The Search Team Leader should inform the member that the ICAC will, to the extent
possible, provide or facilitate access to the seized items where such access is necessary
for the performance of the member’s duties.
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Iy The Search Team Leader should deliver the serled Propesty container ot bag containing
iy items over which parliamentary petvilepe & claimed to the Cleck of the House, The
Clerk will ensure the forensic integrity of the irems to ensure they are not lost, damaged,
altered or destrayed.

m} Any claim of padismentary privilege will be reported by the Seatch Team Leader to the
Executive Director, Legal who will consider the matter in cotjoncton with the
Commissioner and other relevant ICAC officers for the pwpose of determining whether
the ICAC will object to such a claim,

1) Whete 1 ruling is sought =5 to whether an item is protected by pacliamentary privilege the
tmembex, the Clerk and 2 representative of the ICAC will jointly be present at the
exarnination of the dtetn. If matetial Is contained cn an electzonic device then a suitsbly
qualified person agreed to by the Clerk and ICAC representative will eithet create a
forensic image of the device or create a forensic report of its contents so that the
forensic image or forensic report can be examined mther than the electronic device. The
member and the Clerk will identify the docmments and things which they daim fall within
the scope of padiamentary proceedings.

a) A list of documents and things coasidered to be within the scope of proceedings in
Palirment will then be prepaced by the Cletk and provided to the member and the
TCAC representative.

p) Any document and thing not listed as falling within the scope of proceedings in
Parliament will immediately be made avalable to the ICAC. In the event some of the
contents of an electronic device are Iisted as falling within the scope of proceedings in
Parliament, then the balince of the contents of that electronic device not listed as falling
within the scope of proceedings in Parlisment will be copied fram the imaged device
onto another electronic storzge medium in the form of a foreasic imppe by a suitably
gualified person agreed to by the Clerk and ICAC representative and pr_n'l.rirl,r:d to the
ICAC. In the event the cottents have not been imaged but a forensic contents report has
been produced, then a copy of the forensic contents report redacting the material falling
within the scope of proceedings in Parliament will be provided to the ICAC, The ICAC
will prowide the Clerk with a resedpt for the items it receives,

g} In the event the ICAC disputes the claim for privilege over any document or thing Lsted
by the Cletk the Cotrenissioner may, within & reasonable titne, weite to the President of
the Legislative Council or Spenker of the Legislative Assembly to dispute any item
considered to be privileged material and may provide written zessons for the dispute.
The issue will then be detetmined by the relevant House.

7. Member not bad opporunity to make a claim before items scized

This section of the Memorandom of Understanding applies where the ICAC has complied with
its relevant obligations in sections 5 or 6 of this Memorandum of Understanding, as the case may
be.

Mo ICAC officer will scize any document ot thing which it is clear to the officer i subject to
patlivmentary privilepe.
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The following procedures are to be observed where the member was not present ar rhe
execution of a search warrant and, as & consequence, has not had an opportanity to consider
making a claitm of patlismentaty privilege over any of the items seized:

a) If the member wishes to make a daim for padiamentary peivilege with respect to any
item seized the member should advise the [CAC officer named in the Occupier's Motice
or the ICAC Executive Director Legal within one working day of the seizure and
provide & list of the items over which the claim is made.

b} For those items wheee the ICAC does not object to the daim, the ICAC will return the
iteing in accordance with the retuen instructions of the cccupier.

¢) For those irems whete the ICAC objeds to the claim, the procedures for determining a
claim of paclismentary privilege set our in 'mmgﬂlphs o) to 1) of secton 5 of the

precedutes will apply.

8. Removal of things from premises for examination to determine whether they shoald
be seized

Sections 5, 6 and 7 of this Memoendum of Understanding concern simations where the ICAC
officers execoting the search warmnt seize docmments or things during the execntion of the
search wartant, This section concems the sitvation where the ICAC officers executing the search
warrant decide to remove documents or things not clearly protected by pariamentary privilege
for examination to determine whather or not they contain material that may be seized under the
search wurmant. This section also sets out how clhims of patlismentary privilepe over such
documents or things will be dealt with,

Section T5A(1)(c) of the Law Enfircement (Povers and Responsifaliies) At 2002 (LEPRA) provides
that a person executing o sssisting in the execotion of & search warrant may move a thing found
at the premises, to another place (for up to seven working days) for examination in order to
determine whether it is or conteing o thing that may be seized under the warrane if the occopier
of the premises consents or it

) it is slg;uﬁ:anﬂy more practicable to do o having repard to the timeliness and cost of
emmnmg the d:ung at another |_:|.[a-|:\|: and the w:;ﬂ.ablhty ufcxpm:t assistance, and

{ii) there are reasonablé grounds to suspect it is or contains a thing that may be seized undes
the warrant.

Section T3A(2) of LEPRA provides that if = thing is removed to another place for examington
an eligible dsaning officer may authotise the removal of the thing for an additional period {not
exceeding seven working days at any one time) if satisfied that the additional perind i= requirerd
to determine whether it is ar contains 4 thing that may be seized under the warrant. The eligible
issuing officer may only authonse the removal of a thing for & period excecding a total of 28 days
if satisfied that it is justified on the basis that there aze exceptional circumstances in the case,

Section T5A(3) of LEPRA provides that, in respect of an application for an additional period, the
person execating the warrant must advise the ccoopier that the oooupier may malke submissions
tor the eligible issuing officer on the matter and is 1o give the occupier a sessopable opportunity
te da se.
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Exeept as provided below, no ICAC officer will remove for examination p.n}fthmg which it i
clear to the officer is subject to pariamentary privilege.

Whete an ICAC officer wishes to remove a thing for examination and that thing i subject to a
claim of padiamentary peivilege the thing may only be moved to the custody of the Cleck.

Whete n thing is subject to a clim of patliunentary privilege it will be dealt with in accordance
with section 5 ot section 6 of this Memorandum of Understanding, as relevant,

Me [CAC officer will remove fot examinstion a thing from, the Parlisment House office of a
member or other premises used or occupied by o member unless the ICAC has camplied with irs
relevant chbligations in secion 5 ar section 6 of this Memorandum of Understanding, as relevant,

" The following piocedures are to be obscoved whete a person executing o assisting in the
execution of 4 search watrant on premises used or occupied by 2 member exercises the powes
under LEPRA to remowe from the premises a thing (which has aoi been identified by the
petson as subject ro padinnentary privilege ot s not at the tme the subject of a claim of
patliamentary privilege) For the putpose of examinetion and the membet subsequentdy wishes to
consider whether to make a claim of parlismentary privilege or wishes to claim pariamentary
privilege with respect to the thing or part of the contents of the thing.

Member requires time fo consider making a claim of parliamentary privilege

a) If the member needs to consider whether to make a claim for parlismentary pevilege
with respect to the thing or any of the contents of the thing, the member should advize
the ICAC officer numed in the Ciocopier’s Motice or the ICAC Execarive Direcoor Legal
within one watking day of the removal of the thing The ICAC will not use the
document ar thing or any of the contents of the document or thing until the expiry of
that working day.

k) If the member needs to identify the contenes of the thing in arder to determine whethes
o make 4 claim, the ICAC will provide the member with a list of the contents of the
thing or the natore of the contents of the thing,

¢) If the ICAC is advised by the member thar the member it considering maldng a claim of
patlismentary privilege the ICAC will not use the thing or any of the contents of the
thing until after whichever of the following firse ocones:

(i ane working day from the member’s advice; or

] if a list is provided under paragraph b) above, after one working day from the
provision of that List; or

(#H)  the member has advised the [CAC Executive Director Legal or other person
nominated by the ICAC that nc claim of parliamentary privilege is to made.

d) Whete the member decides to claim paliamentary privilege the member will provide the
ICAC Executive Director Legal or other person nominated by the ICAC with a list of
the things or subject matber over which the claim is made, The matter will then be dealt
in accordance with paragraphs £} to 1) below.
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Member makes a cfaim of parliamentary privilege

¢) Where the member does not require time to consider whether to make a claim for
patliamentary privilege, the member will, within one workdng day from the removal of
the thing, notify the ICAC officer pamed in the Occupier’s Notice or the ICAC
Executive Director Legal that the member claims patdfamentary privilege with respect to
the thing or pare of the coments of the thing. [n the event the claim relates to part of the
contents of the thing, the member will provide the ICAC with « list of the items or
subject matber ovet which the claim is made.

f) If the member claims pariamentary privilege with respect to the entiety of the thing,
and the ICAC does not object to the claim, the ICAC will retuen the thing in accosdance
with the return instmctions of the occupiet.

g Tf the member claims P:u:'lizmenmqr privilege with respect 1o the entirety of the thing,
and the ICAC objects to’ the claim, then the procedures for determining 2 claim of
patlismentary privilege set out in paragraphs o) to r) of section 5 of the procedures will

" apply. )

by If the member claims parfiameneary privilege with respect to patt of the contenrs of the
thing, and the ICAC does not object to the claitm, the ICAC will either return those
contents in accordance with the retumn instruetions of the ocoupler ot, If it s oot
possible to sepasate the contents from the whele thing, will ensure that those contents
the subject to the claim are not wsed by the ICAC in the event that the thing &= seized
under the watrant.

D If the tnember clawns patliamentary privilege with respect to patt of the contents of the
thing, and the ICAC objects to the claim, then the procedures for determining a claim of
pacismentacy privilege set out in patagraphs o) to £) of section 3 of the proceduares will
#pply.

ICAC seeks suthotisation for additional period

it If the [CAC seeks authorisation under section 75A(2) of LEPRA for an additicnal
petiod (which must not exceed seven working duys at any onc time), the ICAC officer
who exeonred the werrant will notify the oooupler of the premises of the application so
that the occupier has a ressonable opportonity to make submissions to the eligible
Bsuing officer on the matter

ICAC decides to seize the docurnent or thing

k) If, after examining the thing, the ICAC decides to seize the thing under the search
warrant, the ICAC will provide a zeceipt for the thing to the occrupier of the premises
from which the thing was taken,
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Appendix 4 Minutes

Minutes No. 39
Thursday 18 September 2014
Members’ Lounge, Parliament House, Sydney, at 1.15 pm

1.

Members present
Mr Khan, Chair

Ms Fazio, Deputy Chair
Miss Gardiner

Mrs Maclaren-Jones
Mr Primrose

Revd Mr Nile

In attendance: Steven Reynolds, Stephen Frappell, Rebecca Main, Sarah Henderson.

Apologies
Mr Clarke

Confirmation of minutes of previous meeting
Resolved, on the motion of Mr Primrose: That minutes no. 38 be confirmed.

Correspondence
*okok

kkk

Inquiry into a revised Memorandum of Understanding with the ICAC relating to the execution of
search warrants on members’ premises

The Chair tabled the terms of reference of the inquity, as referred to the Committee by the House on 17
September 2014.

The committee deliberated.

Resolved, on the motion of Ms Fazio: That the committee secretariat prepare a draft report on the revised
draft MOU.

Adjournment
The Committee adjourned at 2.29 pm sin die.

Stephen Frappell
Clerk to the Committee

Minutes No. 42
Wednesday 5 November 2014
Members’ Lounge, Parliament House, Sydney, at 7.17 pm.

1.

Members present
Mr Khan, Chair
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Ms Fazio, Deputy Chair
Mr Clarke

Miss Gardiner

srokok

Mrs Maclaren-Jones

Mr Primrose
In attendance: Steven Reynolds, Stephen Frappell, Rebecca Main.

Apologies
Revd Mr Nile

Confirmation of minutes of previous meetings

Resolved, on the motion of Mr Primrose: That minutes no. 41 be confirmed.

kkk

Next meeting
skk

Correspondence
Hokeok

kkok

Inquiry into a revised Memorandum of Understanding with the ICAC relating to the execution of
search warrants on members’ premises

The chair tabled his draft report entitled ‘A revised memorandum of understanding with the ICAC
relating to the execution of search warrants on members’ premises’.

Resolved, on the motion of Mr Primrose: That the committee secretariat further examine the times

allocated in the memorandum for members to lodge a claim of privilege over documents seized by the
ICAC.

Resolved, on the motion of Ms Fazio: that the Committee Chair seek an extension of the committee
reporting date in the House to Tuesday, 11 November 2014.

Adjournment

The committee adjourned at 7.38 pm until noon on Tuesday, 11 November 2014.

Stephen Frappell
Clerk to the Committee
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Minutes No. 43

Tuesday 11 November 2014
Rm 1136, Parliament House, Sydney, at 12.05 pm.

1. Members present
Mr Khan, Chair
Ms Fazio, Deputy Chair
Mr Clarke
Miss Gardiner
Dr Kaye (for items 1 to 2)
Mrs Maclaren-Jones
Revd Mr Nile
Mr Primrose

In attendance: Steven Reynolds, Stephen Frappell, Velia Mignacca.

2. kkok

3. Confirmation of minutes of previous meetings
Resolved, on the motion of Ms Fazio: That minutes no. 42 be confirmed.

4.  Correspondence
The committee noted the following item of correspondence:

Sent

o Sk

Received

e Email dated 7 November 2014 from Mr Roy Waldon to the secretariat in relation to the deadlines for
members to make claims of privilege under the revised Memorandum of Understanding with the
ICAC relating to the execution of search warrants on members’ premises.

e Email dated 11 November 2014 from Mr Roy Waldon to the secretariat in relation to the deadlines for
members to make claims of privilege under the revised Memorandum of Understanding with the
ICAC relating to the execution of search warrants on members’ premises.

5. Inquiry into a revised Memorandum of Understanding with the ICAC relating to the execution of
search warrants on members’ premises
The chait’s draft report entitled ‘A revised memorandum of understanding with the ICAC relating to the
execution of search warrants on members’ premises’, having been previously circulated, was taken as
being read.

The Chair tabled a revised ‘Chaitr’s Foreword’ and ‘Committee Comment’.
Resolved, on the motion of Ms Fazio, that the committee adopt the revised ‘Committee Comment’.
Resolved, on the motion of Mr Clarke:

1. That the draft report, as amended, be the report of the committee and that the committee present
the report to the House;

2. That the correspondence relating to the inquiry be tabled in the House with the report; and

3. That upon tabling, all correspondence and minutes of proceedings be made public, in accordance
with the resolution of the committee.
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6.  Adjournment
The committee adjourned at 12.40 pm, sine die.

Stephen Frappell
Cletk to the Committee
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